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SAGA IN THE SKIES—The growth of the air transportation industry apparently has no 
boundary. Fitting into the American “hurry up"’ psychology, this 25-year-old industry 
had a phenomenal postwar boom. From 20 airlines and 421 planes in 1945, it had 
grown to 52 airlines and 1,196 planes by 1951. Popular acceptance is shown by 1,374 
Class Ill and above airports capable of handling their traffic. The lusty infant of the. 
industry is air freight, which increased its payload of two million ton miles in 1945 to 
235 million ton miles in 1951 with 1.2 billion ton miles predicted for it in 1955. 
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Again higher food prices (along with increases in rent 
and prices of miscellaneous goods and services) were 
responsible for mid-May’s rise in the Consumers’ Price 
Index to 189.0. This latest rise of 0.3 points brings the 
index back to within 0.1 points of January, 1952’s all- 
time high of 189.1. However, apparel and housefur- 
nishing prices entered their eighth consecutive month 
of decline. 


An unusually sharp drop in the length of the wilt 
week without any change in average hourly earnings 
resulted in a decline in manufacturing employees’ 
average weekly earnings to $66.24 in April—the lowest 
since last November. Last month’s average was $67.19 


—last April’s, $64.70. 


The total labor force jumped to 62,778,000 in May—an 
increase of over one million from April’s 61,744,000 
and only slightly under last May’s 62.8 million. Un- 
employment continued to drop in May to 1,602,000, 
so that again unemployment averaged only 2.6 per cent 
of the total labor force. 


A million workers were idled by strikes in April—a 
total second only to the record 1.37 million marked up 
in January, 1946. Man-days lost from these work stop- 
pages similarly reached new heights of 5.3 million, the 
highest in any month in 1951 and 1952. March’s total 
was 1.4 million. The total number of new strikes in- 
creased to 475 from March’s 400. 


Industry again suffered a drop in production in May. 
From April’s 216, the index dipped to 214, its lowest 
point since last July. Last May’s index: 222. 

Early estimates show manufacturers’ sales to have re- 
covered slightly in April: the total, $23 billion, com- 
pared to March’s revised $22.9 billion and last April’s 
$22.5 billion. Inventories also climbed—to a new peak 
of $42.5 billion. 


Retailers’ sales and inventories also rose in April to 
$12.6 and $18.1 billion, respectively. Last April's sales 
were slightly less at $12.3 billion. 


Major price groups strengthened somewhat during 
May; however, the index continued to waver between 
111 and 112, remaining substantially the same as April’s 
figure. 


New construction outlays continued above last year’s 
monthly totals by rising again to $2% billion in May— 
a record for the month. In the main, seasonal advances 
accounted for the increased activity. 


Reversing last year’s trend, business failures increased 
substantially in April to 780 from March’s 715. The 
total last April: 693. 
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The Supreme Court 


and the Steel Seizure 


By SYLVESTER PETRO, Assistant Professor of Law, New York University 


T HE SUPREME COURT has ruled that 
the President is without power to seize 
private industrial facilities during a labor 
dispute where Congress has deliberately 
withheld such authority and has provided 
an alternative method of procedure, even 
though all may be agreed that a work stop- 
page in the industry which has been seized 
creates a national emergency. Much might 
be said here of the circumstances leading 
up to the seizure, or of the consequences 
of the Supreme Court’s decision, or of the 
arguments for and against seizure as an 
enduring technique in situations where a 
strike may imperil the nation. In fact, these 
matters are perhaps the ones most immedi- 
ately germane to the role of the JouRNAL. 
We have undertaken a much more modest 
job, however, in this article. We propose 
to recount as simply as possible the posi- 
tions taken by the seven Justices of the 
Supreme Court who chose to write opinions 
in the steel-seizure case, Youngstown Sheet 
and Tube Company v. Sawyer, decided June 2, 
1952. 

Mr. Justice Black wrote the opinion of 
the Court, and five of the other Justices 
joined in the holding, although each of the 
five—Frankfurter, Jackson, Burton, Clark, 
and Douglas—wrote a special concurring 
opinion. Three of the Justices—Chief Jus- 
tice Vinson and Associate Justices Minton 
and Reed—dissented, in an opinion written 
by the Chief Justice. 


The Developing Law 


The opinion of the Court, written by 
Mr. Justice Black, is far from being the 
longest of the opinions. The concurring 
opinions of Associate Justices Jackson and 
Frankfurter are longer, and the Chief Jus- 
tice’s dissenting opinion, much longer. Mr. 
Justice Black first established that the case 
was ripe for decision. The President’s seiz- 
ure, if unlawful, he concluded, threatened 
irreparable injury for which no adequate 
legal remedy would be available. Here, Mr. 
Justice Black was undoubtedly referring 
to the fact that many features of union- 
management negotiations and of collective 
agreements have enduring qualities, repre- 
senting shifts and changes in powers and 
rights which cannot be measured in dollars 
and cents. “Seizure and governmental op- 
eration of these going businesses,” he said, 
“were bound to result in many present and 
future damages of such nature as to be diffi- 
cult, if not incapable, of measurement.” It 
is curious that the Court made absolutely 
no reference to the utterly confusing dam- 
age problems which would inevitably accrue 
even from the President’s mere granting 
of the wage increase sought by the steel- 
workers’ union. How would one measure 
damages here? What would be the base? 
But, be that as it may, the Court ruled that 
if the seizure was in fact unlawful and 
unconstitutional, the law was such that 
perhaps no damages at all could be recov- 
ered on any basis. 
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There being irreparable injury threatened 
and no adequate remedy at law, the case 
was ripe for a decision on the merits. The 
issue on the merits was whether or not the 
President had exercised lawful power in 
taking possession of most of the nation’s 
steel mills, in assuming some of the basic 
powers of ownership of those mills. Such 
power could come, Mr. Justice Black posited, 
from only two sources: “The President’s 
power . must stem either from an act 
of Congress or from the Constitution itself.” 
Here a little elaboration, absent in Mr. 
Jusice Black’s tremendously compressed and 
understated opinion, seems called for. The 
American Revolution and the subsequent 
formation of the United States are, among 
other things, a standing challenge to the 
concept of the “divine right of kings.” The 
American chief executive—unlike an abso- 
lute monarch—is always two things: a man 
and an office. The two never merge, they 
are always separable, in the American legal 
and constitutional scheme of things. No 
powers inhere in the person of the occupant 
of the Presidential office. The Presidential 
powers are all in the office, and the office is 
established and defined in the Constitution. 
So, if the President kills a man, steals some- 
thing, or engages in any other conduct 
whith would, if committed by any other 
citizen, result in his being indicted and 
brought before a court of law, the Presi- 
dent’s official capacity—as the possessor for 
the time being of the office of President 
of the United States—does not immunize him 
from the normal legal processes applicable to 
all other residents of the country. He must 
stand trial. In the appropriate case, he 
may interpose his office, and the powers 
of that office, as a defense to the charge, 
just as any other person may interpose such 
legal defenses as are available to him. Un- 
like a king, the President may not stand 
pat on his person, for the person, like all 
other persons in the country, is under the 
law. Thus, what the Court is saying here 
is that the powers of the President of the 
United States must be interposed as a de- 
fense to what would otherwise be an un- 
lawful taking of property. This defense 
naturally raises as the central issue of the 


case the powers of the office of the Presi- ' 


dent. And the scope of those powers is 
found, in our system, in the document which 
establishes the office, namely, the Con- 
stitution. 

The Constitution gives some powers di- 
rectly to the President, Mr. Justice Black 
then points: out, and some indirectly, by 
virtue of the Constitutional grant of power 
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to execute the laws made by Congress. As 
to the latter, Mr. Justice Black says: 

“There is no statute that expressly au- 
thorizes the President to take possession 
of property as he did here. Nor is, there 
any act of Congress to which our attention 
has been directed from which such a power 
can fairly be implied. Indeed, we do not 
understand the Government to rely on stat- 
utory authorization for this seizure.” 

If the government did not rely on statu- 
tory authorization, if in fact there was no 
statute specifically authorizing the seizure, 
the seizure could be defended, aside from 
reliance upon some directly granted Con- 
stitutional authority, only on the basis that 
the President was somehow effectuating a 
total complex of Congressionally estab- 
lished policy. Mr. Justice Black did not 
spend much time on this possibility—prob- 
ably too little. He did note, however, that 
this defense was considerably shaken by 
Congress’s deliberate and unequivocal re- 
jection of Presidential seizure as an appro- 
priate measure in labor disputes creating 
national emergencies. It was not as if Con- 
gress had, as it so often has done, rejected 
a measure without indicating either ap- 
proval or disapproval of the measure offered. 
On the contrary. Seizure had been proposed 
as one of the two alternatives in emergency- 
dispute situations when the Taft-Hartley 
Act was under consideration in 1947, and 
again during the summer of 1949 when the 
whole problem was reopened and exhaus- 
tively debated in Congress. Seizure and 
the injunction were the competing alterna- 
tives. Choice of one meant rejection and 
disapproval of the other. And the injunc- 
tion was chosen. Thus, Mr. Justice Black 
implied, to defend the seizure on the ground 
that it somehow effectuated a total Con- 
gressional policy seemed disingeneous in 
the light of the fact that Congress had un- 
mistakably rejected that device. 

There being neither implicit nor explicit 
statutory authority for the seizure, the 
President’s action could find justification, 
if anywhere, only in the Constitution itself. 
As Mr. Justice Black put it: “It is clear 
that if the President had authority to issue 
the order he did, it must be found in some 
provision of the Constitution.” But ob- 
viously the Constitution nowhere expressly 
grants the President the power to assume 
control, without supporting law, over the 
life, liberty or property of Americans— 
their most precious possessions, and prob- 
ably in that order. The Constitution does 
say that the “executive power shall be 
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vested in a President of the United States 
of America.” It makes the President the 
Commander in Chief of the entire military 
establishment, empowers him to require 
opinions from the heads of executive de- 
partments, gives him certain treaty-making, 
pardoning and appointive powers, and vests 
in him a qualified veto power. Most im- 
portant of all, the Constitution declares that 
the President “shall take care that the laws 
be faithfully executed.” Here, then, are 
many powers, yet none which expressly 
or by fair implication vests in the President 
the power directly to deal with life, liberty 
or property without supporting law—ex- 
cept, of course, to the limited extent of the 


pardoning power, which is the contrary to. 


any power to impose penalties or burdens 
on private citizens. 


O the government’s argument in the 

steel-seizure case could not point to any 
specific grant of power to support the 
President’s action, and in fact the argu- 
ment did not rest on any specific provision. 
Instead, as Mr. Justice Black put it: “The 
contention is that presidential power should 
be implied from the aggregate of his power 
under Article II of the Constitution.” More 
specifically, again as pointed out by Mr. 
Justice Black, the government placed par- 
ticular reliance on the “provisions which 
say that ‘the executive Power shall be 
vested in a President .; that ‘he sha’‘l 
take care that the Laws be faithfully exe- 
cuted’; and that he ‘shall be Commander 
in Chief of the Army and Navy of the 
United States’.” 


But even the “aggregate” theory could 
not stand analysis. On this point Mr. 
Justice Black’s opinion is entirely clear, if, 
perhaps, once again, a little brief. The conten- 
tion of the government was, in effect, that 
somehow all the powers granted the President 
by the Constitution added up to a power to 
assume the kind of control over individual 
rights of life, liberty and property which 
has always been thought of as legislative 
in character. We have become accustomed 
in this country to a certain amount of per- 
sonal security against action by govern- 
ment agencies. We have come to feel that 
our legal rights, as of any given moment, 
are secure against invasion or modification 
by the police or other administrative agen- 
cies of government; that these rights can 
be changed, modified or erased only through 
legislative action or, if we are to admit a 
place for common law development, only 


The Developing Law 


through the action of the traditional law- 
making agencies, the legislatures and the 
courts. Moreover, the current sense of se- 
curity on this point traces directly, beyond 
any doubt, to the conceptions which pre- 
vailed in the drafting and the adoption of 
the Constitution of the United States. The 
framers of the Constitution worked in the 
atmosphere of the separation of powers. 
Laws were to be made by the legislature, 
executed by the executive and interpreted 
and applied by the judiciary. 


So, in Justice Black’s language, “In the 
framework of our Constitution, the Presi- 
dent’s power to see that the laws are faith- 
fully executed refutes the idea that he is to 
be a lawmaker. The Constitution limits his 
functions in the law-making process to the 
recommending of laws he thinks wise and 
the vetoing of laws he thinks bad, And the 
Constitution is neither silent nor equivocal 
about who shall make laws which the Presi- 
dent is to execute. The first section of the 
first Article says that ‘all legislative powers 
herein granted shall be vested in a Congress 
of the United States. ’ After granting 
many powers to the Congress, Article I 
goes on to provide that Congress may ‘make 
all Laws which shall be necessary and 
proper for carrying into Execution the 
foregoing Powers and all other Powers 
vested by this Constitution in the Govern- 
ment of the United States, or in any De- 
partment or Officer thereof’.” 


T may well be that the most significant 

point in Mr. Justice Black’s opinion lies in 
his reaffirmance of the supremacy of Con- 
gress as the lawmaker regardless of the ex- 
ternal circumstances facing the nation. “The 
Founders of this Nation,” he said, in the 
one paragraph of surface eloquence which 
he allowed himself, “entrusted the law- 
making power to the Congress alone in both 
good and bad times.” “It would do no 
good,” Justice Black continued, “to recall 
the historical events, the fears of power and 
the hopes for freedom that lay behind their 
choice. Such a review would but confirm 
our holding that this seizure order cannot 
stand.” Here, seemingly, is a statement to 
the effect that the President may never, 
without supporting law, modify existing 
personal rights to life, liberty and prop- 
erty. We gather, especially in the light of 
the fact that we are presently in somewhat 
of a state of emergency, that Mr. Justice 
Black, at any rate, would deny the Presi- 
dent authority to seize industrial facilities 
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without statutory authorization in any fore- 
seeable emergency, perhaps even during a 
desperate war. However, there is no need 
to push this inference. Where the situa- 
tion is really desperate, even a modest faith 
in the American character suggests that 
there will be no need—perhaps no challenge 
—of Presidential seizure. The President is 
not the only person to whom the nation’s 
welfare is paramount. Our union leaders 
will not, in a really desperate emergency, 
call strikes which imperil the nation. Fur- 
thermore, Congress could never be so 
irresponsible as to leave the President with- 
out lawful authority when the situation has 
become desperate. 


The only remaining point made by Mr. 
Justice Black, of any great significance, was 
that if the President’s action was not justi- 
fied under the Constitution, it could not be 
held justified merely because former Presi- 
dents had previously, and unchallengedly, 
taken similar action. This is a point which 
would seem to need no particular emphasis, 
except for the fact that the government 
argued so seriously for a Presidential power 
secured through prior use and that the 
Chief Justice based his dissenting opinion 
on this argument. For it is still entirely 
clear, notwithstanding the government and 
the Chief Justice and his dissenting col- 
leagues, that unlawful action never be- 
comes lawful no matter how often it is 
repeated, no matter how assiduous and 
persevering the attempt to institutionalize 
it, until the basic law is changed—and here 
the Constitution occupies the status of basic 
law. One might argue analogously that 
bootleggers during prohibition days were 
eventually operating lawfully, merely be- 
cause they had developed almost business- 
like routines often under the shelter of the 
duly constituted authorities whose govern- 
mental responsibility it was to enforce the 
law, as absurd as it might be. 


GOR Mr. Justice Jackson, concurring, the ° 


4 definitive reason for holding the President 
to be without Constitutional authority lay 
in the fact that the Congress had explicitly 
rejected seizure. The vital point in Mr. 
Justice Jackson’s opinion would seem to be 
the implication that his decision might have 
been different had Congress not dealt at all 
with the problem of national emergency 
strikes. “. . . congressional inertia, indiffer- 
ence or quiescence may sometimes, at least 
as a practical matter, enable, if not invite, 
measures on independent presidential re- 
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sponsibility.” “In this area,” Jackson con- 
tinued, “any actual test of power is likely to 
depend on the imperatives of events and 
contemporary imponderables rather than 
on abstract theories of law.” This part of 
Mr. Justice Jackson’s opinion is particularly 
hard to deal with. One cannot be sure that 
he meant to imply the possibility of ap- 
proval of otherwise unconstitutional action 
by the President, merely because Congress 
had failed to deal with the matter. But if 
he did not mean to hint at such approval, 
why did he raise the problem at all? The 
President did seize the steel mills, even 
though Congress had explicitly rejected 
seizure. Hence, “Congressional inertia, in- 
difference or quiescence,” to use Jackson’s 
phrase, was not necessary “as a practical 
matter” to the President’s action. As a 
“practical matter,” the President acted un- 
constitutionally even where Congress could 
not be accused of “interia, indifference or 
quiescence.” More than that, Supreme 
Court decisions are never “practical mat- 
ters” in questions of the kind raised by this 
case. They always rest on “abstract 
theories of law.” If the President seized 
in circumstances where Congress had been 
entirely silent, would Jackson’s opinion 


have been any different? And even if it 
were different, would the difference be 
based on practical considerations rather 


than on “abstract theories of law’? One 
may be pardoned for questioning whether 
the Supreme Court should ever decide on 
any basis other than “abstract theories, of 
law,” or even whether the Court can as 
a matter of fact, ever decide on any other 
basis, and remain a court of law. 


USTICES Burton and Clark, also con- 
Y curring, implied more clearly than did 
Mr. Justice Jackson, that the existence of an 
alternative procedure, established by Con- 
gress, made the President’s action uncon- 
stitutional. Thus, Mr. Justice Burton said: 
“The controlling fact here is that Congress, 
within its constitutionally delegated power, 
has prescribed for the President specific 
procedures, exclusive of seizure, for his 
use in meeting the present type of emer- 
gency. Congress has reserved to itself the 
right to determine where and when to au- 
thorize the seizure of property in meeting 
such an emergency. Under these circum- 
stances, the President’s order . . . invaded 
the jurisdiction of Congress. It violated 
the essence of the principle of the separa- 


(Continued on page 494) 
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Has the “Whole Record” Formula 


SUPERSEDED THE “SUBSTANTIAL EVIDENCE’’ RULE? 


HE “substantial evidence” rule, formu- 

lated in early statutory language and 
judicial construction, has apparently been 
superseded by the “whole record” formula 
enunciated in the NLRB v, Universal Camera 
Corporation’ case decided February 26, 1951, 
by the Supreme Court. At the very least, if 
“superseded” is too strong a word, the 
early rule has been “modified” or “clarified.” 
The distinction among these three terms, 
together with the question, which is appli- 
cable, is the subject here to be examined. 


The importance of the answers to these 
questions is attested by the growing volume 
of lower federal and state decisions citing 
and seemingly following the Universal Camera 
opinion. If this case has made any signifi- 
cant change in labor law, which is reflected 
in administrative proceedings and deter- 
minations, the legal results portend grave 
economic and social consequences. The 
status of the new formula, its judicial 
content and its future application therefore 
require investigation for an understanding 


By MORRIS D. FORKOSCH 





Mr. Forkosch is a member of the 
New York bar 
labor law at Brooklyn Law School 


and professor of 





of the particular field of labor, although our 
examination will not be unduly restricted. 

Administrative law, as a separate subject 
of legal study, may have existed and been 
applied prior to 1893, but it is generally 
conceded that the late Professor Frank J. 
Goodnow ‘was the first to bring it into the 
open.’ Long before that year, however, the 
judiciary had been aware of the distinction 
“between common law rights, which are 
within the protection of constitutional re- 
straints upon legislative authority, and 
mere legislative creations. “=> Tie 
former rights were entitled to preferred 
and superior treatment, judicially enforce- 
able as against agency denial to individuals 
claiming them,‘ whereas the latter might 





119 LABOR CASES { 66,191, 340 U. S. 474. 

2See his Cgmparative Administrative Law 
(New York, 1903) and Principles of Adminis- 
trative Law in the United States (New York, 
1905). See also B. Wyman, Administrative Law 
(St. Paul, Minnesota, 1903). 

8 State v. Houser, 122 Wis. 534, 559, 100 N. W. 
964, 971 (1904). 

*For example, interstate Commerce Commis- 
sion v. Louisville and Nashville Railroad Com- 


Judicial Review 


pany, 227 U. S. 88 (1913), when Mr. Justice 
Lamar wrote that ‘In a case like the present 
the courts will not review the Commission's 
conclusions of fact. . . . But the legal effect of 
evidence is a question of law. A finding with- 
out evidence is beyond the power of the Com- 
mission. An order based thereon is contrary 
to law. ..."’ 
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well give no rights constitutionally pro- 
tected.” The application of this funda- 
mental principle to tribunals created by 
federal and state legislatures, for example, 
the Interstate Commerce Commission created 
by the Act of 1887, permitted the several 
governments to cope with the tremendous 
upsurge of economic and political decisions 
they had to make. 


The twentieth-century expansion in fields 
of applied science and economic technology, 
as well as the requirements of the devas- 
tating wars of 1914 and 1939, multiplied 
such official reliance upon boards and ex- 
perts to the point where fear was expressed 
of an abdication of law to expertise. In the 
last five decades, however, the over-all 
experience of the governments with inde- 
pendent regulatory tribunals has made them 
a necessary (fourth?) branch of govern- 
ment. It is impossible for any individual 
to be completely untouched, administra- 
tively, for a single day, from birth to grave, 
and the implications stemming from this 
fact have given rise to innumerable con- 
flicts in other branches of our government. 
The New Deal agencies hastened the 
process and the fears to the point where 
the “hot oil” *® and “sick chicken’”’ opinions 
expressed judicial rebellion at the high- 
handedness of the actions of administrative 





tribunals.* Control had to be exercised in 
some manner, else these “quasi” agencies 
become omnipotent. 

The outstanding limitation upon untram- 
melled administrative activity is, of course, 
the due process clauses of the Fifth and 
Fourteenth Amendments, but these require 
procedural guarantees to be observed and, 
except in rare instances, agencies generally 
grant adequate notice and a fair hearing. 
Assuming constitutional due process to be 
followed, the legislature which created the 
commission now could amend and restrict, 
but time, pressures and other imponderables 
militated against early and effective legis- 
lative control as a rule.® The judiciary, 
therefore, proved to be the major font of 
restriction. How and under what circum- 
stances was this judicial control exercised? 

Generally, most statutes provided for some 
form of appeal to the courts; ™ if this statu- 
tory appeal was unavailable or insufficient, 
common law remedies could be. availed of 
directly; or, through a legal suit for 
money or other relief, a collateral attack 
could be made upon the agency’s determin- 
ation.” In other words, absent constitu- 
tional violations or legislative amendments, 
an injured person might obtain relief from 
a bureau’s order or determination by ap- 
plying to the courts in the manner just 





5 For example, in granting pensions, the legis- 
lature can make the administrator’s decisions 
final and conciusive on all questions of law and 
of fact, and refuse to permit judicial review. 
See Silberschein v. U. 8., 266 U. S. 221 (1924), 
side-stepping the issue; but see Lynch v. U. 8., 
292 U. S. 517, 575, 587 (1935), holding that the 
language of the act (38 USCA Sec. 705) was to 
be followed insofar as gratuity payments were 
involved, for exampie, pensions, retirement al- 
lowances, etc. See also U. 8S. v. Robinson, 103 
F. (2d) 713 (CCA-9, 1939). 

* Panama Refining Company v. Ryan, 293 U. S. 
388 (1935). 

1 Schechter Poultry Corporation v. U. 8., 295 
U. S. 495 (1935). 

8’ For example, in the Panama Refining case 
Chief Justice Hughes pointed out that the prac- 
tice whereby agency rules were amended and 
promulgated, without prior publication, had 
resulted in ‘‘both plaintiffs and defendants, and 
the court, being unaware of the amendment of 
September 13, 1933.’’ This comment (probably) 
resulted in the passage of the Federal Register 
Act of 1935, 49 Stat. 500, and the National Labor 
Relations Board must comply with these pro- 
visions. The requirement for this compliance 
works out as follows: Sec. 6 of the Taft- 
Hartley Act (meaning the Wagner Act), 61 
Stat. 136, 29 USC Sec. 141 and following, grants 
the Board authority to promulgate rules and 
amendments, etc., ‘in the manner prescribed 
by the Administrative Procedure Act.’ Sec. 
3 (a) of the Administrative Procedure Act, Pub. 
No. 404 (79th Cong.), approved June 11, 1946, 
provides that ‘‘Every agency shall . . . publish 
in the Federal Register . . . substantive rules 
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adopted as authorized by law. . . . No person 
shall in any manner be required to resort to 
organization or procedure not so published.’’ 
In the Schechter case Mr. Justice Cardozo, con- 
curring, termed the activities of the code au- 
thority as ‘‘delegation running riot.”’ 

*This is also generally true for executive 
agencies, which are included in the discussion, 
although in theory much greater control should 
be here found. The Hoover Commission, that is, 
the Commission on Organization of the Ex- 
ecutive Branch of the Government, created by 
Pub. No. 162, approved July 7, 1947, investigated 
the entire executive branch and its task-force 
reports and recommendations related primarily 
to these types of agencies. The commission 
did, however, investigate nine independent reg- 
ulatory commissions, one of which was the 
National Labor Relations Board, and this re- 
port is later cited. 

% See discussions by E. Blythe Stasen, ‘‘Meth- 
ods of Judicial Relief from Administrative 
Tribunals,’’ 24 American Bar Assoeiation Jour- 
nal 274 (1938). 

1 For example, Frank J. Goodnow, ‘The 
Writ of Certiorari,’’ 6 Political Science Quar- 
terly 493 (1891); ‘‘Review of Acts of Non-Ju- 
dicial Bodies by Certiorari,’’ 19 Jowa Law 
Review 608 (1934). 

122 For example, United States\Trust Company 
v. Mayor, 144 N. Y. 488 (1895); Miller v. Horton, 
152 Mass. 540 (1890); Rio Oil Company v. Con- 
way, 279 U. S. 813 (1929). See also: Thomas 
R. Powell, ‘‘Administrative Exercise of the Po- 
lice Power,’’ 24 Harvard Law Review 268, 333, 
441 (1911); Edward G. Jennings, ‘Tort Liability 
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indicated, that is, in accordance with the 
statutory method, or else a common law 
method, or by a suit for damages or other 
relief. Assuming, however, that a road to 
the judiciary was opened, and some form 
of appeal could be utilized, the ultimate 
question became, what kind of judicial re- 
view would be accorded? Or, put dif- 
ferrently, what was the scope of the judiciary’s 
power to review agency determinations? 

Concentrating only upon one aspect of 
this broad and many-faceted question, its 
formulation, for our purposes, follows: Ad- 
ministrative tribunals, as we have seen, 
were created because of the necessity for 
coping with the flood of new conditions 
and required expert knowledge, as courts 
and judges were incapable of physically 
handling the volume of work, did not have 
the required expert background and might 
well be delving into unconstitutional areas.” 
Since, howeverathe Constitution governed 
all bodies, and the interpretation of the 
due process clauses was a judicial func- 
tion, these new tribunals were subject to 
the judiciary’s views concerning the limits 
within which they—the agencies—could 
regulate without interference. The reasons 
for their creation plus the judicial limits 
which jealousy, pique or interpretation as+ 
signed, gave a fact-finding status to boards 
and a law-applying status to courts. In 
other words, so long as the agency followed 
the law as interpreted by the courts, agency 
freedom to investigate the facts would be 
upheid. An aggrieved suitor, as we have 
seen, could appeal to the courts, but on 





Administrative tribunals were created so 
as to cope with the flood of new condi- 
tions and the need for expert knowledge. 





functions it would 
investigation of 


this bifurcation of 
pear that agency 
would be upheld. 
Facts, however, were of two kinds— 
primary and ultimate. The primary, or 
evidentiary, facts were analogous to what 
Mr. Justice Rutledge ™ has called “lawyers’ 
evidence,” that is, the testimony which is 
presented in any court of law by witnesses 
who testify under accepted legal rules and 
conditions. Judicial courts were required 
to maintain strictly the rules against per- 
mitting all hearsay evidence to be admitted, 
but administrative tribunals, which are 
quasi-judicial bodies, were not so bound.” 
Hearsay evidence, that is, testimony con- 
cerning what someone else wrote or said 
or saw or heard, etc., excluded in a court 
of law, was therefore admitted in a 
court of administrative adjudication. In 
other words, while these primary facts 
were “incompetent evidence” according to 
judicial standards and would have been 
excluded at common law, they were now 
admissible under administrative law and 
statutes. From these primary facts adduced 
upon a hearing, the board would now draw 
inferences or conclusions of fact, which we 
may call ultimate facts, and upon these 
ultimate facts the decision or conclusions 


ap- 
facts 





(Footnote 12 continued) 
of Administrative Officers,’’ 21 Minnesota Law 
Review 263 (1937): John Dickinson, ‘‘Judicial 
Control of Official Discretion,’’ 22 American 
Political Science Review 275 (1928). 

See, for example, correspondence annexed 


to the report in Hayburn’s Case, 2 Dall. 409; - 


1 L. Ed. 436 (1792); Charles Warren, The Su- 
preme Court in United States History, Vol. I, 
pp. 70-82. 

14 International Association of Machinists and 
Production Workers v. NURB, 110 F. (2d) 29, 
35 (CCA of D. C., 1939), aff'd 311 U. S. 72 (1940). 
Mr. Justice Rutledge was then an associate 
judge of the United States Court of Appeals for 
the District of Columbia. With him, as an asso- 
ciate judge, was the present Chief Justice of 
the United States Supreme Court, Fred M. 
Vinson. 

4% There is no attempt made here to discuss 
the ‘‘hearsay evidence’ rule and compare it 
with the New York ‘“‘legal residuum’’ rule. See 
Frank Swancara, ‘‘Exclusionary Rules of Evi- 
dence in Administrative Hearings,’’ 11 Rocky 
Mountain Law Review 77 (1939); In re Alt- 
schuller v. Bressler, 289 N. Y. 463 (1943). An 
illustration of the hearsay-evidence rule, and 
of what it may lead to, can be found in the 
case of In re Rath Packing Company, 14 NLRB 
805 (1939) : 
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“‘Joe Gorman testified that he had been told 

by a girl named Casey, who in turn claimed 
to have been repeating a statement made to 
her by a girl named Padden, that the latter was 
told by the personnel manager's sister, Gladys 
Gillette, that her brother had instructions from 
the superintendent, Morris, to dispense with 
union members, or those likely to become union 
members. Joe Gorman also testified that he 
had spoken to Gladys Gillette, and that he had 
verified the statement. At the hearing, all this 
was denied by the Gillette girl. Neither Casey 
nor Padden were called upon to testify. 
The hearsay testimony as to alleged discrim- 
ination is, in this instance, of slight probative 
value. Upon the entire record, we are of the 
opinion that the evidence does not sustain the 
charge. ..." 

Cf., however, Tri-State Broadcasting Com- 
pany, Inc. v. Federal Communications Commis- 
sion, 96 F. (2d) 564 (CCA of D. C., 1938). 

It may be noted at this point, with reference 
to the difference between the federal and New 
York rules concerning introduction of evidence 
and the weight to be attached to it, especially 
when findings of fact are predicated upon the 
testimony, that the federal courts are veering 
more and more to the New York approach. This 
is developed in the succeeding pages of this 
investigation. 
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of law would be based. By analogy, when 
a legal complaint is drafted it is supposed 
to allege only ultimate facts; the proof at 
the trial attempts to support these ultimate 
facts by testimony concerning primary facts; 
assuming sufficient proof is given, then the 
ultimate, pleaded facts permit a legal con- 
clusion granting the relief desired. But, 
is the present query, what is meant by the 
term “sufficient proof’’? 


The kernel of the dispute which lay be- 
hind the holding in the Universal Camera 
case is found in the understanding of this 
last question, as well as the answers given 
by various courts. We therefore develop 
the problem sufficiently to permit the opin- 
ion of Mr. Justice Frankfurter, in the 
Universal Camera case, to be assayed properly. 


Rules of evidence are not, per se, due 
process questions; the admissibility or 
rejection of testimony is initially a matter 
solely within the province of the quasi- 
court, assuming the legislature which create¥ 
the board has not spoken to the contrary; 
a statutory admonition to receive only 
common law evidence would result in an 
ultra vires action if an agency admitted 
objectionable hearsay testimony; if, how- 
ever, the statute requires or permits the 
introduction of primary facts before a 
board, there can be no objection due to an 
alleged constitutional or judicial limitation. 


Nub of the Problem— 
Sufficiency of Evidence 


The nub of the problem appears at the 
conclusion of the hearing: Is there sufficient 
primary evidence to support the ultimate facts 
which now become “findings of fact”? Or, 
put another way, must the ultimate findings of 
fact be supported by sufficient or “substantial” 
primary evidence? Section 11 of the Clayton 
Act of 1914, as well as the Federal Trade 





Commission Act of 1914, in Section 5, first 
used the general phrase, “The findings of 
the commission as to the facts, if supported 
by testimony, shall be conclusive.” In 
other words, as previously indicated, the 
administrative tribunal’s job was to ascer- 
tain the ultimate facts which, upon judicial 
principles of law, granted or denied the 
pleas of private parties. The agency, in 
theory, thus controlled all phases of the 
hearing, subject to statutory limitations, 
while the judiciary checked the law to be 
applied. If, however, hearsay evidence was 
admissible, and an unbridled head given 
the commission, would there not again be 
“delegation running riot”? 


For example, a board could permit testi- 
mony of any sort or quality, and arbitrarily 
infer therefrom ultimate facts. If these 
latter were final and conclusive upon the 
courts, the judiciary would become merely 
a rubber stamp. To overcome this result 
the courts adopted the approach that, while 
the agency was to ascertain the ultimate 
facts, the method and the basis had to 
conform to constitutional (judicial?) stand- 
ards. Arbitrariness was not permitted through 
the device of holding that the question of 
whether a sufficient or substantial basis of 
primary evidence existed was a legal de- 
cision and therefore reviewable by the ju- 
diciary. The adoption of this “substantial 
evidence rule” by the courts was perhaps 
an extended reflection of the 1914 statu- 
tory concept or a cause for the later Con- 
gressional acceptance—probably a mixture 
of both. In any event, by 1947," numerous 
federal statutes had adopted the standard- 
ized phrase,“ “The findings of the Board 
as to the facts, if supported by substantial 
evidence, shall be conclusive.” ” This ju- 
dicial supremacy itself now became subject 
to arbitrariness and confusion, for if the 
substantial-evidence rule meant that a party 
could always seek judicial review of the 





16 Sometimes, however, a rule of evidence may 
be a constitutional violation if, for example, a 
presumption has no rational basis in the facts. 
See Western & A. R. R. v. Henderson, 279 U. S. 
639 (1929); Lobel v. American Airlines, 192 F. 
(2d) 217, 219 (CA-2, 1951); People v. Russo, 103 
N. Y. S. (2d) 603, 606-608 (S. Ct., 1951); and 
Manley v. New York Telephone Company, 102 
N. Y. S. (2d) 274-276 (S. Ct., 1951). See also: 
Webre Steib Company v. Commission, 324 U. S. 
164 (1945), Tot v. U. 8., 319 U. S. 463 (1943), 
and U. 8S. v. Illinois Central Railroad Company, 
291 U. S. 457 (1934). 

17See E. Blythe Stason, ‘ ‘Substantial Evi- 
dence’ in Administrative Law,’’ 89 University 
of Pennsylvania Law Review 1026 (1941), illus- 
trating 19 statutes to that year. See also, Final 
Report of the Committee on Administrative Pro- 
cedure Appointed by the Attorney General, 77th 
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Cong., 1st Sess., Senate Docket No. 8 (Washing- 
ton, D. C., 1941), pp. 87-92, where then Attor- 
ney General Rebert H. Jackson submitted to the 
Senate the committee’s discussion on the scope 
of review with respect to factual conclusions. 

%In Social Security Board v. Nierotko, 327 
U. S. 358 (1946), Mr. Justice Reed compared 
the Social Security Act with the Wagner Act 
and the Bituminous Coal Act and said, ‘‘Each 
act contains a standardized phrase that Board 
findings supported by substantial evidence shall 
be conclusive. .. .’’ See footnote 19 for citation 
disclosing judicial legislation amending the 
Wagner Act’s phrase to contain ‘‘substantial.’’ 

1” Where the statute omitted ‘‘substantial’’ the 
judiciary legislated it in by interpretation, for 
example, Consolidated Edison Company v. 
NLRB, 1 LABOR CASES { 17,038, 305 U. S. 197 
(1938). 
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administrative tribunal’s primary-ultimate 
inferences, the agency became merely a 
fact-gathering adjunct of the courts.” This 
result was not legislatively intended and 
a mean between these two extremes had to 
be evolved. 


A balance was achieved by reassessing 
the substantial evidence rule. A trifle was 
taken frorm one end—the judicial—and added 
to the other—the administrative. In place 
of its original approach, that is, that the ques- 
tion whether a substantial basis existed upon 
which to predicate findings of fact was a 
judicial one, the court substituted one 
slightly less inclined: in its favor, namely, 
that in assessing the primary facts the 
board acted as a jury did in a judicial trial 
of issues of fact. 


This transition was simple, for it was 
(and is) a commonplace in the judicial system. 
The administrative process thus had en- 
grafted upon it tke judicial approach to 
questions of fact. This approach held that 
whenever all of the evidence presented to 
a jury permitted only one inference or con- 
clusion of fact, then only a question of law 
was involved, for example, did the facts 
(evidence) from which only one conclusion 
(ultimate fact} was possible, result in the 
legal conclusion now presented to the court? 
To illustrate, if in all of the evidence there 
is testimony by three witneses that the type 
on this page is eight point, then it is a legal 
impossibility for the jury to conclude that 
the type is 12 point;™ however, since the 
three witnesses each testified that the type 
is eight point, and this is the only testimony in 
the record, then the only conclusion that 
can be reached is that the type is eight point, 
assuming further that it does not fly in the 
face of admitted and accepted knowledge 
to the contrary; but if the three witnesses 
testified respectively that the type is six point, 
eight point, and ten point, a different problem 
is faced. Obviously, no conclusion of fact 
that the type is 12 point can be reached; 
but, likewise, no conclusion of fact that 
the type is eight point must, as a necessary 
legal conclusion, be reached; it is a possi- 
bility that the jury may determine that 
the type is either six point, eight point or 
10 point. How the jury determines this 


ultimate fact is by an evaluation of the 
entire testimony, the demeanor of the wit- 
nesses, the inherent probabilities, its own 
experiences, etc. Once its determination is 
made, however, the court accepts it as a 
binding and firm conclusion. A conclusion 
that the type is 12 point would be set aside; 
if the only testimony were that the type is 
eight point, the jury’s function is immaterial, 
as the court directs a finding of fact; when 
the three possibilities exist, the court will 
bow to the jury’s determination. All that 
the court checks is to see that some evi- 
dence does exist in the record upon which 
two or more possibilities are presented, and 
that this evidence for each possibility is 
“sufficient.” Sufficiency is thus part of the 
judicial approach to questions of fact which 
an independent tribunal (the jury) deter- 
mines, even though the jury is under the 
court’s direction and, even, domination at all 
stages of the proceedings. If utilized within 
its borders under these controlled circum- 
stances, is it any wonder that sufficiency be- 
comes part of the substantial evidence rule, 
in the light of the above analogical analysis, 
when independent, foreign, uncontrolled tri- 
bunals sift the evidence? But what did the 
term mean? 


While still an Associate Justice, Chief 
Justice Stone wrote, in 1939, of the stand- 
ardized phrase found in the original Wagner 
Act, that it required “a substantial basis of 
fact from which the fact in issue can be 
reasonably inferred. .”™ This meant 
that substantial evidence must be “more 
than a scintilla, and must do more than 
create a suspicion of the existence of the 
fact to be established.” Quoting from the 
1938 Consolidated Edison case, he agreed 
that substantial evidence “means such re- 
levant evidence as a reasonable mind might 
accept as adequate to support a conclusion,” ™ 
and then concluded that “it must be enough 
to justify, if the trial were to a jury, a 
refusal to direct a verdict when the con- 
clusion sought to be drawn from it is one 
of fact for the jury. ” However, what 
is justification for one judge may be merely 
a scintilla for another, so that wide extremes 
of application are seen to exist behind the 
facade of the substantial-evidence rule.™ 





2° See footnote 40. 

21 See statement of Mr. Justice Lamar in foot- 
note 4. Judicial, or official, notice is excluded 
from our discussion. 

22 NLRB v. Columbian Enameling and Stamp- 
ing Company, 1 LABOR CASES { 17,043, 306 U. S. 
292 (1939). 

22 Footnote 19, at p. 229. 

2% See Stason, work cited, footnote 17, stating 
that this rule ‘‘might conceivably mean several 
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different things ranging all the way from a 
bare minimum of evidence being regarded as 
sufficient to sustain a decision to a virtual re- 
quirement that the decision be supported by a 
Predonderance of the testimony. Indeed, judi- 
cial authority is not wanting for a wide variety 
of possibilities falling between these two ex- 
tremes.’’ Thus, concludes Dean Stason, there 
can be “‘any number of intermediate positions 
between the extremes... ."’ 
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Because of the numerous intermediate ju- 
dicial positions resulting from the enuncia- 
tion of these possible extremes, Dean Stason, 
writing in 1941, suggested “the most ac- 
ceptable” position: 

“ .. the term ‘substantial evidence’ should 
be construed to confer finality upon an 
administrative decision on the facts when, 
upon an examination of the entire record, 
the evidence, including the inferences there- 
from, is found to be such that a reasonabie 
man, acting reasonably, might have reached 
the decision; but, on the other hand, if a 
reasonable man, acting reasonably, could 
not have reached the decision from the 
evidence and its inferences then the decision 
is not supported by substantial evidence 
and it should be set aside. In effect, this 
is the prevailing rule in jury trials relative 
to the direction of verdicts, and is also the 
prevailing rule applied by appellate courts 
in setting aside jury verdicts because con- 
trary to the evidence. Say 


Stork Restaurant, Inc. Case 


What Dean Stason was suggesting was 
exactly what the New York Court of Ap- 
peals, in a little-known and seldom-quoted 
decision in 1940, had already adopted as 
the rule. In the Stork Restaurant Inc. 
case,” the New York State Labor Rela- 
tions Board appealed and its counsel argued 
first. After about 20 minutes of oral presen- 
tation, Chief Judge Lehman remarked: “Mr. 
Seward, you have recounted to us evidence 
in support of the Board’s finding that ap- 
pears to be substantial. I suggest that 
you now permit the respondent to argue, 
because the question for this court is whether, 
against the background of the respondent’s 
evidence, your evidence remains substan- 
tial.”*"* The result of the argument by the 
respondent is found in the following ex- 
cerpt from the chief judge’s opinion: 





“Judicial review of determinations of an 
administrative board is often limited, as it 
has been limited in the New York State 
Labor Relations Act, by a statutory pro- 
vision to the effect that ‘the findings of the 
board as to the facts, if supported by evi- 
dence, shall be conclusive.’ (§ 707, subd. 2.) 
A finding is supported by the evidence only 
when the evidence is so substantial that 
from it an inference of fact found may be 
reasonably drawn. A mere scintilla of evi- 
dence sufficient to justify a suspicion is not 
sufficient to support a finding upon which legal 
rights and obligations are based. That requires 
‘such relevant evidence as a _ reasonable 
mind might accept as adequate to support 
a conclusion’. . .. The same test is applied 
in trials before a court and jury. Evidence 
which is sufficient to require the court to 
submit a question of fact to a jury is suf- 
ficient to support a finding by the adminis- 
trative board. 

“There is often greater difficulty in apply- 
ing the test than in formulating it. The 
evidence produced by one party must be 
considered in connection with the evidence 
produced by the other parties. Evidence 
which unexplained might be conclusive may 
lose all probative force when supplemented 
and explained by other testimony. The 
3oard must consider and sift all the evi- 
dence—accepting the true and rejecting the 
false—and must base inferences on what 
it has accepted as true. Choice lies with 
the Board and its finding is supported by 
the evidence and is conclusive where others 
might reasonably make the same choice. 


Misconception 
of the “Balancing Evaluation” 

This judicial evaluation of both sides of 
the question, of the testimony by both parties 
and of the entire record makes sense. How- 
ever, because of some loose language™ on the 





23 Stason, work cited, footnote 17, at p. 1038. 

22 LABOR CASES { 18,574, 282 N. Y. 256, 273- 
274 (1940). 

27 Quoted from remarks of Robert Benjamin 
in ‘‘The Federal Administrative Procedure Act 
and the Administrative Agencies,’’ (New York 
University, School of Law, Institute Proceed- 
ings, Vol. 7, 1947), p. 591. 

23 ‘‘Loose language’’ is not an entirely correct 
phrase but it suffices to bring home the point. 
As illustrations, see Robert A. Maurer, Cases 
and Other Materials on Administrative Law 
(Rochester, New York, 1937), p. 215: ‘‘Speaking 
generally, finality may be given to administra- 
tive determinations upon questions of law... .”’ 
See also text statement in 42 American Juris- 
prudence 627 and following, footnote: 37, and 
the generality and the vagueness of the Hoover 
Commission’s report: ‘‘Where action of a com- 
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mission depends on a factual record, the courts 
can review a decision or order to determine 
whether it was supported by substantial evi- 
dence in the record. Where substantial evidence 
does exist, the action of the commission will 
be sustained even though the court might itself 
have made a different finding."’ Task Force 
Report, Committee on Independent Regulatory 
Commissions, Appendix N (January, 1949), p. 
15. See, further, the discussion by Edward 
Scheunemann in ‘‘The National Labor Rela- 
tions Act Versus the Courts,’’ 11 Rocky Moun- 
tain Law Review 135, 141-144 (1939), in which 
a similarly loose construction is formuiated, and 
the discussion by Joseph P. Chamberlain, Noel 
T. Dowling and Paul R. Hays, The Judicial 
Function in Federal Administrative Agencies 
(New York, The Commonwealth Fund, 1942), 
Pp. 168-174. 
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part of the Supreme Court of the United 
States, of lower federal and state courts and of 
numerous individuals, there mushroomed a mis- 
conception of this “balancing evaluation” 
of the entire testimony and record. These 
inferior courts assumed, in effect, that so 
long as any evidence could be found to 
support the Board’s ultimate findings of 
fact, these findings had to be upheld ju- 
dicially. In other words, if 99 people testify 
definitely the type of this paper in eight point, 
substantiate this by other evidence which 
discloses the “impossibility” of the type 
being 12 point, but the hundredth witness, 
blind in one eye and near-sighted, etc., 
testifies that probably it is 12 point—so long 
as this bit of testimony is in the record, 
regardless of evaluation, the Board has 
power, not subject to judicial review and 
reversal, to find as a fact that the type 
is 12 point. 


While this illustration is somewhat far- 
fetched, the result might apparently have 
been reached under a few of the lower 
decisions. Their reasoning was based upon 
Supreme Court phrases, such as: “Congress 
entrusted to it [the Board] primarily the 
decision whether the evidence establishes 
the material facts. Hence in reviewing the 
3oard’s ultimate conclusions, it is not the 
court’s function to substitute its own in- 
ferences of fact for the Board’s, [and] 
when the latter have support in the record 

the reviewing court’s function is 
limited. .”* “Tt has now long been 
settled that findings of the Board, as with 
those of other administrative agencies, are 
conclusive upon reviewing courts when sup- 
ported by evidence, that the weighing of 
conflicting evidence is for the Board and not 
for the courts, that the inferences from the 
evidence are to be drawn by the Board and 
not by the courts....”™” “... all that we 
have said of the finality of administrative 
determination in other fields is applicable 
to determinations of the Tax Court. Its 
decision, of course, must have ‘warrant in 
the record’ and a reasonable basis in the 
law. But ‘the judicial function’ is exhausted 
when there is found to be a rational basis 


for the conclusions approved by the ad- 
ministrative body ...”™ All high opinions 
agreed that a reasonable basis in law had 
to exist, but we are assuming this and con- 
fining ourselves to the facts, primary and 
ultimate. And, as previously illustrated, the 
concept of “warrant in the record” em- 
phasized existence in the record, rather 
than evaluation of the record, thereby per- 
mitting the lower decisions to abnegate the 
requirement that the judicial evaluation 
function be engaged in by administrative 
tribunals in drafting their ultimate conclu- 
sions of facts. This lower withdrawal was 
furthered by a statement such as this: “The 
Circuit Courts of Appeals have no power 
to change or add to those findings of fact 
or to reweigh the evidence. . . . The 
judicial eye must not in the first instance 
rove about searching for evidence to sup- 
port other conflicting inferences and con- 
clusions which the judges or the litigants 
may consider more reasonable or desirable.” ” 
In other words, the courts “do not have 
the right to ignore the plain mandate” 
of the standardized, statutory phrases, since 
“courts cannot pick and choose bits of evi- 
dence to make findings of fact contrary 
to the findings of the Commission.” ® 


Lower courts therefore expressed them- 
selves along these lines: “The reviewing 
court cannot reweigh the evidence in scales 
which a trial court would use in deciding 
whether to admit it.”™" “The weight to be 
accorded it [thé evidence] was for the 
Board to determine. Even where a court 
upon a consideration of all the evidence 
might reach a different conclusion, it may 
not substitute its own for the administra- 
tive judgment. .”* “There determina- 
tion of all questions [of fact] is remitted 
exclusively to the jurisdiction of Boards.” ™ 
As one legal digest puts it: “... it is the 
general rule that administrative findings 
of fact are conclusive upon a reviewing 
court, and not within the scope of its re- 
viewing powers, at least if supported by 
evidence, or substantial evidence, or com- 
petent evidence, or if based upon conflicting 





2» NLRB v. Hearst Pubiications, Inc., 8 LABOR 
CASES { 51,179, 322 U. S. 111, 130 (1944), per Mr. 
Justice Rutledge. 

% Medo Photo Supply Corporation v. NLRB, 
8 LABOR CASES { 51,176, 321 U. S. 678, 681 (1944), 
per Chief Justice Stone. 

31 Dobson v. Commissioner of Internal Reve- 
nue, 320 U. S. 489, 501 (1943), per Mr. Justice 
Jackson. 


Judicial Review 


3% Commissioner of Internal Revenue v. Scot- 
tish American Investment Company, Ltd., 323 
U. S. 119, 123 (1944). 

%3 Federal Trade Commission v. Standard Edu- 
cation Society, 302 U. S. 112, 117 (1937). 

%* Case cited, footnote 14. 

% Fillers v. Railroad Retirement Board, 132 
F. (2d) 636, 639-640 (CCA-2, 1943). 

3% Agwilines, Inc. v. NLRB, 87 F. (2d) 146, 
151 (CCA-5, 1936), referring to workmen’s com- 
pensation acts. 
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evidence,” footnoting each term with nu- 
merous federal and state cases.” 


The general aura of judicial confusion 
provoked the Attorney General’s Com- 
mittee on Administrative Procedure to re- 
port, in 1941, that we should “expect 
judicial review to check—not to supplant 
—administrative action. Review must not 
be so extensive as to destroy the values 
—expertness, specialization and the like— 
which, as we have seen, were sought in the 
establishment of administrative agencies.” ™ 
However, it was concluded, the standardized 
phrases granting judicial review “leave the 


courts with considerable opportunity for” 


choice and self-restraint in applying the 
standards to specific cases. The stand- 
ards are not objective. ”* Amend- 
ments to these phrases, it was felt, could 
not be “easily drawn” and probably would 
not be fully effective.” The conclusion was 
drawn that it was not the standard but the 
judicial application which was at fault, but 
in this the minority of the committee seem- 
ingly disagreed. This minority was com- 
posed of present Chief Judge Arthur T. 
Vanderbilt, of New Jersey, Dean Stason 
and then Assistant Attorney General Carl 
McFarland.“ One paragraph of their views 
places the then-existing situation in focus: 


“The present scope of judicial review is 
also subject to question in view of one of 
the prevalent interpretations of the ‘sub- 
stantial evidence’ rule set forth as a meas- 
ure of judicial review in many important 
statutes. Under this interpretation, if what 
is called ‘substantial evidence’ is found 
anywhere in the record to support conclu- 
sions of fact, the courts are said to be 
obliged to sustain the decision without 





reference to how heavily the countervailing 
evidence may preponderate—unless indeed 
the state of arbitrary decision is reached. 
Under this interpretation, the courts need 
to read only one side of the case and, if 
they find any evidence there, the admin- 
istrative action is to be sustained and the 
record to the contrary is to be ignored. 
The courts, of course, should not weight 
meticulously every bit of evidence. Indeed, 
such a requirement would prove a very un- 
desirable burden. But the courts should set 
aside decisions clearly contrary to the mani- 
fest weight of the evidence. Otherwise, 
important litigated issues of fact are in 
effect conclusively determined in admin- 
istrative decisions based upon palpable 


error.” @ 


It was the opinion of this minority that 


“Until Congress finds it practicable to 
examine into the situation of particular 
agencies, it should provide more definitely 


by general legislation for both the avail- 
ability and scope of judicial review in order 
to reduce uncertainty and variability.” Their 
recommendation was that support of find- 
ings of fact by adequate evidence should 
“mean support of ail findings of fact, in- 
cluding inferences and conclusion [sic] of , 
fact, upon the whole record.” “ They there- 
fore incorporated into their proposed act 
Section 311 (e) (4), which permitted the 
scope of judicial review to embrace “find- 
inferences, or conclusions of fact 


upon the whole record, by 
«4 


ings, 
unsupported, 
substantial evidence. .. . 


These recommendations were again the 
subject of discussion in 1945 when both 
Houses of Congress held hearings on the 
several bills then pending on administra- 





3142 American Jurisprudence 627-632. 

3% See report cited, footnote 17, pp. 77-79. The 
committee felt the courts should ‘‘speak the final 
word on interpretation of law, both constitu- 
tional and statutory.’’ However, “judicial re- 
view cannot be expected to insure ‘correct’ de- 
cisions by the administrative bodies.’’ The rea- 
sons were the great volume of administrative 
decisions and ‘‘the features of expertness and 
specialization on the part of the administrative 
agency [which] would lend great weight to its 
inferences and conclusions. Considerations of 
the same character have led to similar restric- 
tion of appellate jurisdiction within the judicial 
hierarchy. . 

39 Footnote 38, p. 90. 

“Footnote, 38, pp. 91-92. It was suggested 
that ‘‘ ‘Substantial evidence’ may well be equiv- 
alent to the ‘weight of evidence’ when a tri- 
bunal in which one has confidence and which 
had greater opportunities for accurate deter- 
mination has already so decided. In the second 
place the wisdom of a general change to review 
of the ‘weight of evidence’ is questionable. If 
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the change would require the courts to deter- 
mine independently which way the evidence 
preponderates, adrninistrative tribunals would 
be turned into little more than media for trans- 
mission of the evidence to the courts. It would 
destroy the values of adjudication of fact by 
experts or specialists in the field involved. 

. .”’ Besides ‘‘weight of evidence,’’ the com- 
mittee rejected “credible evidence”’ and ‘‘clearly 
(or plainly) erroneous’’ evidence. Statutes still 
exist, however, in which the ‘‘weight of evi- 
dence’’ phrase is used, but as later discussion 
discloses, the interpretation of these phrases 
follows the substantial-evidence rule, and now 
the clarified whole-record rule. 

“1 Dean Stason’s casebook is a second-edition, 
1947 publication entitled The Law of Adminis- 
trative Tribunals; McFarland and Vanderbilt 
have collaborated on Cases on Administrative 
Law, which appeared in 1947 (Albany, New 
York). 

* Report cited, footnote 17, p. 210. 

* Footnote 42, p. 211. Original italics. 

* Footnote 42, p. 246. 
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What the Administrative Procedure Act 
of 1946 was, how it was formulated and 
how it was applied will be the subject 
of the author’s concluding installment next 
month. Justice Frankfurter’s opinion in 
the Universal Camera case and how this 
opinion itself reflects the views of the pre- 
ceding decade in administrative law will 
also be discussed at length, followed by 
the author's conclusions. 





tive procedure.” At that time Mr. McFar- 
land, then in private practice and the 
chairman of the American Bar Association’s 
special committee on administrative law, 
testified that “The word ‘substantial’ is a 
perfectly good word. If people do not give 
it its due weight, that is their fault. I do 
not think you can improve on that lan- 
guage.” “ However, this phrase “does not 
mean, as we sometimes hear it said, that 
they [the judges] look only to certain pages 
of the record. You might have in the 
record something which would sustain the 
judgment; on the other hand, there might 
be incontrovertible evidence in the remainder 
of the record which utterly destroys it. 
The review must be of the whole record 
in the sense that any part of the record 
can be called upon.” “ 


Section 10 (e) (5) of the ultimate Ad- 
ministrative Procedure Act of 1946 per- 
mitted the court to set aside and hold 
unlawful any agency findings and conclu- 
sions “unsupported by substantial evidence 
‘in any case subject to the requirements 
of sections 7 and 8 or otherwise reviewed 
on the record of an agency hearing pro- 
vided by statute. In making the fore- 
going determination the court shall review 
the whole record or such portions thereof 
as may be cited by any party. .” The 
Report of the Committee on the Judiciary 
of the Senate“ on this subdivision, prior 
to passage, was that “ ‘Substantial evi- 
dence’ means evidence which on the whole 


record is clearly substantial, sufficient to 
support a finding or conclusion under sec- 
tion 7 (c), and material to the issues.” Sec- 
tion 7 (c) of the final act provides that 
no sanction shall be imposed or order issued 
“except upon consideration of the whole 
record. ” The reason given by the 
Senate report for this statutory addition 
to the substantial evidence rule, as couched 
in the standardized phrase, was as follows: 
“As a matter of language, substantial evi- 
dence would seem to be an adequate expres- 
sion of law. The difficulty comes about in 
the practice of agencies to rely upon (and 
of courts to tacitly approve) something less 
—to rely upon suspicion, surmise, implica- 
tions, or plainly incredible evidence. uo 


The Administrative Procedure Act is 
therefore a compromise in language but not 
in iaw, for the standardized phrase of 
yesteryear is maintained, although clarify- 
ing language has been added. This “whole 
record” modifier is descriptive and illustra- 
tive, not substantive and additive, if the 
preceding quotations and references mean 
anything. The “difficulty” with the stand- 
ardized phrase, as the Senate report held, 
was not in the law to be applied but in the 
law as applied, that is, “the practice of 
agencies to rely upon something less 
—to rely upon suspicion,” etc. In other 
words, the amendatory language struck at 
board and court practices, not judicial 
formulation of the bases for these practices. 
If this approach is correct, then the “law” 
formulated in pre-1946 opinions should re- 
flect the committee’s views and, the neces- 
sary changes having been made, Section 
10 (e) (5) of the act should reflect the 
same “law.” What this law was, how it 
was formulated and how it was applied is 
the subject of the concluding installment 
next month. We shall also discuss at full 
length the opinion of Justice Frankfurter 
in the Universal Camera case and, lastly, 
show how this opinion itself reflects the 
views of the preceding decade in admin- 
istrative law. Our conclusions will then 
be given. 





“The 1946 Administrative Procedure Act, 
Pub. No. 404 (79th Cong., 2d Sess.), was orig- 
inally introduced in the Senate as S. 7. The 
various bills, hearings, reports, etc., are found 
in the ‘Legislative History’’ of the act, 79th 
Cong., 2d Sess., Senate Docket No. 248 (Wash- 
ington, D. C., 1946), and unless otherwise noted 
all future references are to this document. 

** Footnote 45, p. 85. He felt that ‘‘the diffi- 
culty’’ with the ‘‘other rule that is so often dis- 
cussed,'’ the ‘‘preponderance-of-evidence rule, 
or the weight-of-evidence rule,’’ is that it would 
cause about as much difficulty as help.’’ 


Judicial Review 


** Footnote 45, p. 86. 


* 79th Cong., ist Sess., S. Rept. No. 752 
(Washington, D. C., 1945). 

* Footnote 45, p. 216. See also: Report of 
the House of Representatives’ Committee on the 
Judiciary on H. R. 1980, 79th Cong., 2d Sess., 
Pp. 279-280 of legislative history; testimony in 
legislative history, statements by Senators 
Morse (p. 312) and McCarran (p. 320); and of 
Representative Walter, p. 370. 
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Representation Proceedings and the New 





THE EFFECT OF APPLYING THE PRESENT NLRB DOCTRINE OF STA- 
BILITY REGARDING REPRESENTATION PROCEEDINGS TO THE NEW 
LONG-TERM CONTRACTS AND THE MODIFICATION OF THIS DOCTRINE 
TO CONFORM TO SUCH CONTRACTS ARE CONSIDERED BY THE AUTHOR 


FEW YEARS AGO, it would have been 

a substantially correct generalization to 
State that the duration of the typical collec- 
tive bargaining contract was one year, with 
a not uncommon provision for automatic 
renewal for another year unless one of the 
parties served notice of a desire to bargain 
for a change. And with similar assurance, 
it could be observed that in practice this 
notice was invariably given, the flux and 
reflux of industrial relationships being such 
that both parties were usually amenable to 
the re-establishment of their relationship on 
different grounds at the end of the year. 
Although there was a trend in the pre-Korean 
War days toward longer contracts, which 
provided for terms of two or three years, 
flexibility was usually provided in the form 
of a provision for wage reopening at the 
end of the first year, and annually thereafter. 
By and large, then, the institutional col- 
lective bargaining development has been an 
annual or biennial review of basic substan- 
tive terms and conditions of employment. 
And this duration of contract has been 
largely uncanalized; it has developed over 
the decades as a result of the needs and 
practices of voluntary collective bargaining. 


New Contracts 


A substantial modification in this pattern, 
however, has developed since the Korean 


crisis: the long-term contract of from three 
to five years, with either permissive or auto- 
matic wage-adjustment provisions. If the 
contracts are of the automatic wage-adjust- 
ment type, they usually have the threefold 
characteristics of a cost-of-living or escalator 
clause, a provision for regular annual in- 
creases for higher productivity and no re- 
opening on any matter during the entire 
term of the contract. The escalator-clause 
provision is not new or unusual, being prev- 
alent in previous years when the cost of 
living was rising rapidly, such as the post- 
World War I period and during a brief span 
preceding World War II. But cost-of-living 
clauses have neither been a widespread nor 
a durable characteristic of collective bargain- 
ing contracts; in a rising price level, organ- 
ized labor has often been loath to admit that 
the contract-wage bargain was so wholly 
satisfactory that it constituted an equitable 
base for periodic adjustment;* and during 
a falling price level, unions have been even 
more averse to suffer the consequences of a 
downward adjustment in wages.? The an- 
nual improvement factor, although not com- 
pletely novel, was a new feature in mass- 
production industry. It was a provision 
which professed to recognize “that a con- 
tinuing improvement in the standard of living 
of employees depends upon technological 
progress, better tools, methods, processes 
and equipment, and the principle that to pro- 





1 One labor leader recently explained this view 
in the following manner: ‘‘We are opposed to 
tying wages to the cost of living because we 
would be admitting that we were satisfied with 
our wages; our job is to get an increase over 
the cost of living, not to remain constant with 
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2 Many of the new contracts obviate this ob- 
jection by placing a floor on the amount of the 
wage adjustment, that is, the lower limit on 
wage decreases is defined by prohibiting further 
wage reductions if the index falls below a des- 
ignated point. 
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Long-Term Contracts 
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duce more with the same amount of effort is 
a sound economic and social objective.” * 


These new contract adoptions have reached 
a significant but capricious development. The 
most extensive adoption has occurred in the 
automobile industry, where most of the large 
manufacturers followed the precedent-making 
agreement of May 29, 1950, between the 
General Motors Corporation and the United 
Automobile Workers (CIO), which pro- 
vided for a five-year contract with both an 
escalator clause and an annual improvement 
wage increase. And from the automobile 
industry, the movement expanded in the 
next four months to similar agreements in 
such varied union-employer groups as Dow 
Chemical (Midland, Michigan Division)— 
District 50, United Mine Workers (Independ- 
ent) ; Building Trades Employers’ Association 
of the City of New York—Building Trades 
Council (AFL); Fisheries of Gloucester, 
Massachusetts — International Longshore- 
men’s Association (AFL); and Western 
Carriers’ Conference .Committee — Switch- 
men’s Union of North America (AFL).* 
But although widely accepted, the new trend 
also met opposition; the United Steelwork- 
ers (CIO), for example, even though close 
in fraternal bond and comparable in economic 
power to the United Automobile Workers 
(CIO), has adamantly opposed the new type 
of contract.’ 


As would normally be expected, both em- 
ployer and union signatories of these con- 
tracts hailed their accomplishments as the 
prelude of a new era in labor-management 
relations. Myriad are the advantages. which 
are claimed: (1) They result in more stability, 
that is, in return for substantial raises, the 
company obtains the contractual assurance 
of a stable, strike-free labor force, which 
enables the employer to regain control over 
the crucial management functions of long- 
range scheduling of production and invest- 
ment. Stability for the workers is also 
claimed in that the escalator clause and im- 
provement factor is a formal commitment 
by the employer to provide a stipulated wage 
for a fixed period of time, and thus satisfies 
the deep-rooted desire for steady jobs and 
security. (2) They remove the annual bar- 
gaining sessions, which are not only time- 
consuming and expensive, but also often 
leave bad feeling between the employers and 
the unions, and between factions within the 
union organization. (3) They prevent “split- 
off” elections, that is, a craft breaking off 
from the parent union, Such secessions are 
considered to be burdensome to both man- 
agement and labor in that they obligate the 
employer to bargain with a greater number 
of entities, and they reduce the bargaining 
strength of the dominant union. (4) They 
are conducive to such intangible benefits as 
better labor relations, improved employee 
morale and an increase in the good will of 
the community towards both labor and man- 
agement. 


Students of labor relations have also ad- 
vanced a few further hypotheses concerning 
the motivating forces of the new trend. It 
has been viewed as: (1) a development re- 
sulting from the changed nature of what is 
bargained for; for example, pensions; (2) 
an attempt to court unions as allies against 
the threat of socialism, that is, a return to 
the welfare capitalism of the ’twenties; (3) 
evidence of the “ins” of union politics 
aggrandizing their position; (4) labor-man- 
agement monopolistic collaboration to the 
detriment of the consuming public; and (5) 
an opportunistic management “appropria- 
tion” of labor in a “tight” labor market. 


It would be a considerable analytical prob- 
lem to sift the substantial and the insub- 
stantial from among this array of premises, 





*Text of the General Motors Corporation- 
United Automobile Workers (CIO) collective 
bargaining agreement, effective May 29, 1950. 

*Cf. Nelson M. Bortz and James C. Nix, Cost 
of Living Wage Adjustments in Collective Bar- 
gaining. United States Department of Labor, 
Bureau of Labor Statistics, Washington, D. C., 
September, 1950. 
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5 The steelworkers have several arguments, 
but the dominant one appears to be that the 
new type of agreements would stifle the prog- 
ress of their economic gains for an undue length 
of time. 
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and fortunately for the writer, such an exer- 
cise in insight and intuition is not necessary 
for this paper. The assumption in this study 
is merely that one of the important motivating 
forces is stability, or the attempt on the part 
of both parties to stabilize the bargaining 
relationship over a longer period of time. 
With this speculation hypothesized, two im- 
portant questions may be raised for investi- 
gation: (1) What would be the effect of 
applying the present NLRB doctrine of stability 
with regard to representation proceedings to 
these new long-term contracts? (2) Should 
the NLRB modify its doctrine of stability to 
conform with the longer duration of contracts? 


Stability and the National 
Labor Relations Board 


The commission of reconciling the dicho- 
tomy of stability and freedom has been one 
of the most difficult administrative problems 
faced by the NLRB, and one which has 
required the Board to discriminate with a 
keen perception in order to maintain a 
delicate balance between the two objectives. 
The National Labor Relations Act was de- 
signed to encourage stability in industrial 
relations, but the act also recognized the 
desirability of promoting the free choice’ of 
representatives. With unrestricted freedom 
of choice, there could be little stability; with 
stability as the goal, there could be little 
freedom of choice. As a result, the Board 
has been confronted with the problem of 
determining a doctrine of administrative 
stability, or the construction of a body of 
law which would create a balance between 
the twin objectives of stability and freedom. 


The issues in which the duration of a valid 
certification is challenged may be divided 
into two groups: unfair labor practice cases 
and representation cases. The first group 
includes those in which the employer has 
refused to recognize the union because the 
latter has lost its majority, either subsequent 
to certification but prior to the refusal to 
bargain or subsequent to the refusal to bar- 
gain. In the second group, which will be 
the exclusive concern of this paper, a peti- 
tioning union challenges a contracting union’s 
right to deal with the employer, claiming 
that the contracting union is no longer the 
choice of the majority of the employees. 


In the attempt to engender as much stability 
to a collective bargaining relationship as is 


consistent with full freedom of choice, the 
Board has declined, when requested by a 
petitioning union, to proceed to an investi- 
gation or certification on several grounds: 
(1) the lack of substantial interest on the 
part of the petitioning union, (2) the exist- 
ence of unremedied unfair labor practices, 
(3) the lapse of less than a year since the 
last previous election,* (4) the existence of 
a dispute between unions affiliated with the 
same parent organization and (5) the sub- 
sistence of a valid collective bargaining con- 
tract. There is a likelihood that long-term 
contracts may have an effect on several of 
these types of representation cases; how- 
ever, the most direct and significant bearing 
of these new agreements is likely to concern 
the last condition listed, or the effect to be 
given to a long-term agreement when it is 
alleged that a majority of the employees in 
an appropriate bargaining unit wish to be 
represented by a different union than the 
union which negotiated the agreement with 
the employer. 

The problem may be illustrated with refer- 
ence to the five-year contract between the 
General Motors Corporation and the United 
Automobile Workers (CIO), the term of 
which expires May 29, 1955. Assume, for 
example, that in 1953 a number of the 
workers wish to be represented by a rival 
union, and the latter petitions the Board for 
investigation and certification on the grounds 
that a majority of the workers have changed 
their allegiance since the inauguration of the 
agreement. The issue then faced by the 
Board is whether the existing collective bar- 
gaining agreement constitutes a bar to a 
new certification.’ 


Evolution of Reasonable Duration 


The early rulings of the Board determined 
a compromise between freedom and stability 
through a “doctrine of substitution.” The 
Board held, on the one hand, that the process 
of collective bargaining implied that em- 
ployees should have freedom to change their 
representatives at will; consequently, the 
Board ruled that the subsistence of a valid 
collective bargaining agreement was not a 
bar to the investigation and certification. of 
a new representative. But the NLRB also 
recognized that stability was an important 
objective of collective bargaining and ruled 
that in the event of a shift in allegiance 





* This rule was implemented into the Taft- 
Hartley Act, Section 9 (c) (3). 

7 Another aspect of this problem is the shift- 
ing allegiance of entire units, which may be the 
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more likely phenomenon as labor-management 
relationships grow more mature. The consider- 
ation of this problem, however, is beyond the 
scope of this study. 
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during the term of an agreement, the con- 
tract should continue in force, with the new 
union simply substituted for the old.* 


But these early decisions of the Board did 
not recognize that employees often, if not 
invariably, shift allegiance not merely for a 
change in leadership per se, but because they 
are dissatisfied with the existing agreement: 
the workers actually want freedom to change 
their bargain, not merely freedom to change 
their representative. The doctrine of sub- 
stitution, therefore, was inclined to derogate 
from, rather than be conducive to, the effec- 
tiveness of collective agreements as an in- 
strument of stability, for this doctrine held 
inviolate a contract for the full term of its 
provision, regardless of the desire of the 
workers to the contrary. These early rulings 
of the Board did not give cognizance to the 
proposition that stability in a collective bar- 
gaining agreement cannot be achieved in the 
face of an unworkable agreement between 
two parties of a contract. 


Accordingly, in the light of such in- 
adequacies, the Board developed a new tech- 
nique of compromising stability and freedom 
as a substitute for the doctrine of substitu- 
tion. Under this new principle, the Board 
refused to proceed to an election, in the 
presence of an existing collective bargaining 
contract, where the contract was to be effec- 
tive only for a reasonable duration. This 
technique in turn has undergone a continuous 
evolution. In the earlier cases the Board held 
that a contract for a term of one year, whose 
expiration date was not imminent, would be 
construed as reasonable and would thus bar 
a determination of representatives;® but a 
contract for a term of several years or of an 
indefinite duration would not be deemed a 
bar to a representation proceeding filed at 
the end of the first year.” During this period 
of tentative formulation of a doctrine, the 
Board frequently found that a two-year con- 
tract was no bar after-it had been in opera- 
tion more than one year.” 


An important modification was then intro- 
duced: It was held that a two-year contract, 
which was customary in the industry, served 
to preclude a determination of representa- 
tives, although the agreement had already 
run for more than one year.” But again, in 
1945, this rule was changed: \The Board held 
that a contract for a term of two years was 
presumed to be of reasonable duration, and 
therefore acts as a bar to an election, unless 
the presumption is overcome by the peti- 
tioning union by showing that two-year 
agreements were not customary in the in- 
dustry.” 

At this point in the evolution of the doc- 
trine of reasonable duration, the Reed Roller 
Bit Company ™ decision established a singularly 
important precedent, In this case the peti- 
tioner had rebutted the presumption by 
proving that one-year contracts were customary 
in the industry in which the employer was 
engaged; therefore, the Board either had to 
rule that the contract was not a bar to a 
representation proceeding or had to estab- 
lish a new rule of law. The Board, in 
choosing the latter alternative, held, in effect, 
that a two-year contract operates as a bar 
to an election until the approach of its 
terminal date, even though such a contract 
is contrary to custom in the industry. In 
rendering the decision, the administrative 
officers made one of their infrequent elabora- 
tions concerning their philosophy in repre- 
sentation proceedings: 

“For large masses of employees collective 
bargaining has but recently emerged from 
a stage of trial and error, during which its 
techniques and full potentialities were being 
slowly developed under the encouragement 
and protection of the Act. To have insisted 
in the past upon prolonged adherence to a 
bargaining agent, once chosen, would have 
been wholly incompatible with this experi- 
mental and transitional] period. It was es- 
pecially necessary, therefore, to lay emphasis 
upon the right of workers to select and 





8’See New England Transportation Company, 
1 NLRB 130 (1936); American Hair and Felt 
Company, 15 NLRB 572 (1939); Kiekhaefer Aero 
Marine Motor Company, 18 Lab. Rel. Rep. 1452 
(WERB, 1946). 

® National Sugar Refining Company of New 
Jersey, 10 NLRB 1410 (1939). 

1” Metro-Goldwyn-Mayer Studios, 7 NLRB 662 
(1938); Columbia Broadcasting System, Inc., 8 
NLRB 508 (1938); M. and J. Tracy, Inc., 12 
NLRB 936 (1939); Riverside and Fort Lee Ferry 
Company, 23 NLRB 493 (1940). 

11 Lewis Steel Products Corporation, 23 NLRB 
793 (1940); Kahn and Feldman, Inc., 30’: NLRB 
294 (1941); Los Angeles Shipbuilding and Dry- 
dock Company, 40 NLRB 1150 (1942); George 
L. Madden, 42 NLRB 885 (1942). 
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It was also held that a contract terminable 
90 days after the armistice ending World War 
II was not a ground for dismissing a petition 
filed at a time when the contract had been in 
effect for more than 12 months. Cf. Solar Air- 
craft Company, 48 NLRB 242 (1943): American 
Finishing Company, 50 NLRB 313 (1943). 

12 Owens-Illinois Pacific Coast Company, 36 
NLRB 990 (1941); American Finishing Com- 
pany, cited, footnote 11; West Virginia Coal 
and Coke Corporation, 58 NLRB 1 (1944). 

% Uxbridge Worsted Company, Inc., 60 NLRB 
1395 (1945); Sutherland Paper Company, 64 
NLRB 719 (1945). 

472 NLRB 927 (1947). 


467 








change their representatives. Now, however, 
the emphasis can better be placed elsewhere. 
We think that the time has come when 
stability of industrial relations can be better 
served, without unreasonably restricting em- 
ployees in their right to change representa- 
tives by refusing to interfere with bargaining 
relations secured by collective agreements of 
2 years’ duration. Such contracts, even in 
the presence of a contrary custom in the 
industry, should ordinarily preclude a deter- 
mination of representatives until shortly 
before their terminal date.” 


The Reed Roller Bit case is also singularly 
important because, although dictum, ‘the 
principle was enunciated therein for con- 
tracts of more than two years, which has 
subsequently been followed by the Board: 
“In such cases, evidence of custom will still 
be regarded by us as germane to the issue 
of the reasonableness of the contract term.” 
Thus, in the California Walnut Growers Asso- 
ciation™ case and in the Omar, Inc.™ case, 
three-year contracts were held to constitute 
a bar to a representation proceeding because 
such contracts were a custom in the industry. 
Further, it is the proponents of such con- 
tracts who must bear the burden of estab- 
lishing that the three-year contracts are in 
accord with the general practice in the in- 
dustry involved.” 


The Puritan Ice Company™ case may be 
cited as an indication of the prevailing 
doctrine as applied to conditions under 
which a contract of more than three years 
may or may not constitute a bar to a repre- 
sentation proceeding. On May 31, 1946, the 
employer and the intervenor executed a col- 
lective bargaining agreement for a term to 
expire March 1, 1950. The petitioner objected 
to this contract, claiming that it was of un- 
reasonable duration. Although the employer 
and the intervenor asserted that long-term 
contracts were customary in the industry, 
no other agreements of such duration were 
introduced in evidence; as a result, the Board 
ruled that the 1946 contract was of unreason- 
able duration within the meaning of Board 
precedents in representation proceedings. 
Therefore, although the Board has never 
specifically held that a four- or five-year con- 
tract would constitute a bar, if customary, 
the apparent implication to be drawn from 
this case is that the Board is so inclined to 
rule provided that custom for such contracts 
prevails in the industry. But even though 
custom could not be established in the Puritan 
Ice Company case, the Board held that: “The 





same reasons of industrial stability contem- 
plated by the Reed Roller Bit case impel the 
conclusion that contracts of unreasonable 
duration shall during their initial 2-year 
period be a bar to a representation proceed- 
ing.” The 1946 contract was therefore found 
to be a bar to a petition for an election for 
the initial two-year period of the contract, 
even though the agreement was of unreason- 
able duration. 


The foregoing analysis has outlined what 
has come to be known as the doctrine of 
“reasonable duration.”” Two important ex- 
tensions to this doctrine should now be con- 
sidered: (1) the effect of automatic renewal 
provisions and (2) the effect of reopening 
provisions. 


AUTOMATIC RENEWAL PROVISIONS 


The basic principle with regard to auto- 
matic renewal clauses holds that a rival 
union must indicate its claim to representa- 
tion to the employer before the operative 
date of the automatic renewal clause, in 
order that the claim be timely. The legal 
precedent for this rule is the Mill B. Inc.® 
case, in which the Board reported: “Such 
thirty- or sixty-day periods are not unduly 
long for collective bargaining conferences and 
tend to promote stability of employer-em- 
ployee relationships by avoiding a hiatus 
between contracts. It has never been doubted 
that such agreements are in harmony with 
the policy of the Act.” The rationale for 
holding that a contract will not bar a present 
determination of representatives if a petition 
is filed with the Board before the operative 
date of an automatic renewal clause (now 
commonly referred to as the “Mill B Date”) 
is apparent; otherwise, the parties to a con- 
tract could permanently foreclose a change 
in representation by simply permitting the 
agreement to automatically renew itself for 
an indefinite period of time. 


In the Wichita Union Stockyards Com- 
pany™ case, an important extension of the 
Mill B rule was formulated, which has sub- 
sequently become known as the premature 
extension doctrine. In this case the parties 
to the contract executed a new agreement 
before the Mill B date of the old contract, 
while the petitioning union’s claim to repre- 
sentation was timely with reference to the 
old contract, that is, before the Mill B date 
of the old. The Board held that the new 
contract would not act as a bar to a repre- 





4 77 NLRB 756 (1948). 
1° 69 NLRB 1126 (1946). 
1 Case cited, footnote 16. 


#8 74 NLRB 1311 (1947). 
#® 40 NLRB 346 (1942). 
2 40 NLRB 372, 369 (1942). 
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sentation proceeding. By so ruling, the 
NLRB made the Wichita case consistent 
with the Mill B rule, for to have ruled other- 
wise would have ‘prevented the petitioning 
union from presenting the timely notice re- 
quired .in the Mill B case. Subsequent cases 
have added several extensions and refine- 
ments to both the Mili B rule and the pre- 
mature extension doctrine.” 


REOPENING PROVISIONS 


The established principle of law applicable 
to reopening provisions is that negotiations 
pursuant to a reopening provision do not re- 
move the contract as a bar provided that the 
duration of the contract is not affected.” The 
Board’s justification for this rule is well ex- 
pressed in the S & W Fine Foods, Inc.™ case: 


“We are not persuaded that the right to 
reopen is less applicable to a situation where, 
as here, the contract covers not a l-year 
period but a 2-year period. In view of the 
immunity recently given valid 2-year con- 
tracts in the Reed Roller Bit case by ‘refusing 
to interfere with bargaining relations secured 
by collective agreements of a 2-year dura- 
tion’, the need for reopening such contracts 
becomes increasingly heightened. A deci- 
sion which would in effect freeze contract 
provisions for a period of two years without 
permitting substantial reopening of the con- 
tract at the end of the first year overlooks 
the state of flux of our present economic life 
in which, among other things, the cost of 
living and production output and standards 
are ever changing. Flexibility within an es- 
tablished collective bargaining framework 
would seem reasonably necessary to accom- 
modate employment conditions to economic 
changes.” 


Conversely, however, where the parties 
during the term of the contract attempt to 


effect modifications which are not provided 
for in the agreement, or are beyond the 
scope of the modification clause contained 
therein, the Board will deem the agreement 
to be opened, thus making timely a rival 
representation claim otherwise prematurely 
presented in advance of the normal expiration 
date of the contract. This rule is forcefully 
expressed in the Olin Industries, Inc.™ case: 


“During the time the CIO’s petition was 
on file, the Company and the AFL-IAM 
mutually agreed to discuss and did, in fact, 
negotiate as vital a subject of collective bar- 
gaining as a general wage increase, despite 
the fact that the National War Labor Board 
had but 3 months before [it] definitely settled 
this matter. Also during this time, the Com- 
pany and the AFL-IAM consented to con- 
sider and actually treated with each other 
concerning a reduction of the work week— 
a condition of employment fixed by the 
Renewal Agreement. We are constrained to 
reject the assertion that the Renewal Agree- 
ment permitted the parties to reconsider 
these matters without opening their con- 
tractual relationship. For, in our view of the 
facts, neither the question of the general 
wage increase nor the reduction in the work 
week can be construed as a ‘new and un- 
foreseen’ circumstance or as involving a 
‘disagreement with respect to the meaning 
of any of the provisions’ of the Renewal 
Agreement. We find, therefore, that no bar 
exists to a current determination of repre- 
sentatives.” 


Present Status 
of Reasonable Duration 


With the Board rulings thus reviewed, it 
is now possible to venture an answer to the 
first question posed in an earlier part of this 
study: What would be the effect of apply- 
ing the present NLRB doctrine of stability 





“If a petitioning union establishes a claim 
to representation with the employer, and then 
the Mill B date arrives and passes, the peti- 
tioner must file a petition for an election within 
ten days of its claim in order to prevent the new 
contract from acting as a bar to an election 
(General Electric X-Ray Corporation, 67 NLRB 
997 (1946)). A new contract negotiated during 
the Mill B period is not a bar to an election if 
the petitioner had notified the employer of its 
claim to representation before the execution of 
the new contract (National Gypsum Company, 

NLRB 59 (1945)); but the petition must be 
on or before the day preceding the ervecu- 

tion of the new agreement (Mississippi Lime 
Company, 71 NLRB 472 (1946)). A new contract 
executed during the Mill B period and made 
effective immediately bars an election if the 
petition is filed between the effective date of 
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the new contract and the expiration date of the 
original contract (Northwestern Publishing 
Company (WDAN), 71 NLRB 167 (1946)). A 
collective bargaining agreement for a reasonable 
term entered into within the year following 
certification of the contracting union is a bar 
during its term to a petition filed by a rival 
union, notwithstanding the fact that the agree- 
ment is tantamount to a premature extension 
of a previously existing contract, and notwith- 
standing the fact also that the original agree- 
ment was signed either before or after the 
designation (Quaker Maid Company, 71 NLRB 
915 (1946)). 

22 United States Vanadium Corporation, 68 
NLRB 389 (1946). 

2374 NLRB 1316 (1947). 

*% 67 NLRB 1043 (1946). 
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to the new long-term contracts? The probable 
decisions of the Board may be conveniently 
summarized under the following four types 
of contracts: (1) fixed term, (2) indefinite 
term, (3) automatic renewal clauses and 
(4) interim amendment clauses. But this 
caution should be noted: Generalization as to 
the reaction of the Board when confronted 
with a representation case during the existence 
of a valid subsisting contract may only be a 
first approximation; the refinements and 
extensions to the general rules are such that 
any instant case may be an entity in itself. 


(1) Contracts with a Fixed Term. Fixed- 
term contracts have a definite duration of 
one, two or more years, without automatic 
renewal or interim modification clauses. 
Long-term agreements of this nature are un- 
common because they lack flexibility: Fixing 
wages and working conditions for a period 
of several years would cause hardship to one 
or both parties when economic conditions 
are changing rapidly. 


The precedent for Board decisions with re- 
gard to the effect of such contracts on repre- 
sentation proceedings is the Reed Roller Bit 
ruling, in which it was, held that contracts 
of two year’s duration, even in the presence 
of a contrary custom in the industry, pre- 
clude a determination of representatives until 
shortly before the terminal date; but in con- 
tracts of more than two years, evidence of 
custom will still be considered germane to 
the issue of reasonable duration of the con- 
tract term. The Board will hold that the 
contract is a bar if custom can be proved by 
the parties to the contract; if custom cannot 
be proved, the Board will rule that a con- 


tract of unreasonable duration constitutes a 


bar for the first two years. 


(2) Contracts with an Indefinite Term. 
With the exception of the railroad industry, 
relatively few agreements do not have a 
fixed duration, and the few which exist 
extend only until reopened for negotiation, 
or are terminated by either party after due 
notice. In these contracts there is usually 

_a short period of from 60 days to four months 
within which the contract cannot be canceled, 
but thereafter either party may exercise an 
option to cancel. In effect, therefore, this 
type of contract is essentially an extremely 
short-term agreement, with a maximum of 
flexibility, but achieved at the cost of intro- 
ducing instability and uncertainty. A varia- 
tion of this type is found in the contract 
between the Southern Coal Producers As- 
sociation and District 50, United Mine 
Workers of America, which extends to June 
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30, 1952, and can be reopened by either side 
upon 30 days’ notice after April 1, 1951. 


No record of Board rulings with regard to 
reasonable duration has been found with 
direct application to these contracts, but 
presumably the Reed Roller Bit decision 
would be applicable, that is, the first two 
years of a contract of indefinite duration 
would be presurned to be reasonable, and 
thereafter custom in the industry would be 
the determining factor. 


(3) Contracts with an Automatic Renewal 
Clause. In these open-end contracts, provi- 
sion is made for advance notice by either 
party of intention to modify or cancel the 
agreement. This provision conforms to the 
requirement of the Labor Management Re- 
lations Act that neither party may terminate 
or modify an agreement without giving 60 
days’ notice of such proposal to the other 
party, during which period the existing terms 
and conditions of the agreement must be 
maintained. Because of this provision, there 
is a guarantee of positive action by either 
party before the contract may be terminated ; 
on the other hand, it affords an opportunity 
for modification or outright termination of 
the contract if either party is dissatisfied. 
Thus, in both short-term and long-term con- 
tracts, a degree of stability and flexibility is 
attained. 


For automatic renewal contracts with an 
initial term of one or two years, the Mill B 
case is the established ruling, with the doctrine 
of premature extension an important modifica- 
tion: (1) A rival union must indicate its 
claim to representation to the employer be- 
fore the operative date of the automatic 
renewal clause in order that the claim be 
timely. (2) A new contract between the 
contracting parties, executed before the Mill B 
date, will not constitute a bar to a repre- 
sentation proceeding if the petitioners’ claim 
is timely with reference to the old contract. 
Contracts with an initial term of more than 
two years—such as the United Automobile 
Workers (CIO)-General Motors Corpora- 
tion agreement, which runs for five years 
and year to year thereafter, unless 60 days’ 
prior notice of cancellation is given—would 
be judged, presumably, in terms of the Reed 
Roller Bit criterion of reasonable duration, 
if a claim for representation was made after 
the end of the first two years of the initial 
five-year period. There is no record of 
Board determination in the event that a 
petition is filed subsequent to the end of a 
five-year contract. 

(4) Contracts with an Interim Amendment 
Clause. Modifications in agreements may, 
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of course, be made by the consent of both 
parties, although no provision is made in the 
agreement for such change. Many agree- 
ments, however, specifically permit either 
automatic changes or permissive changes at 
any time or at designated times during the 
term of the contract. Popularity of such 
clauses is due to the probability that either 
the union or the employer may desire modifica- 
tions because of unforeseen circumstances, 
such as drastic changes in the cost of living, 
shifts in the employer’s business and par- 
ticular contract provisions which prove un- 
workable or impractical in actual operation. 


Contracts containing reopening clauses differ 
widely: (1) In some contracts particular 
sections of the agreement, such as those 
dealing with wage rates, or economic matters, 
may be reopened for consideration without 
reopening other sections. (2) Provisions 
vary with regard to the status of the con- 
tract and the rights of the parties in the 
event that no agreement is reached after 
reopening; some provide for the contract to 
continue in the event that the parties fail to 
reach an agreement, others provide that the 
contract be suspended or terminated, while 
still others stipulate that disagreements be 
submitted to arbitration. (3) Provision is 
sometimes made that the agreement shall 
automatically conform with changes in state 
and federal laws, or that the parties shall 
negotiate changes necessitated by new 
legislation. 


Automatic wage-modification clauses make 
wage changes compulsory in conformance 
with specified changes in the cost of living, 
prices of given commodities, profits or other 
economic factors, Only a few agreements 
prior to 1950 contained provisions for the 
automatic adjustment of general wage rates 
during their life, but in this past year many 
of the long-term agreements of from three 
to five years were adjusted to the cost of 
living. The United Automobile Workers 
(CIO) has been the notable spearhead in 
this trend, with approximately one-million 
workers covered by such contracts. This 
development was not to be expected; tradi- 
tionally, the main concern of the labor move- 
ment has been to raise the standard of liv- 
ing, not to maintain it at the same level. 
Unions have often feared the possibility that 
wage-adjustment formulas might be offered 
as substitutes for actual wage increases, 
which would constitute a freeze of the real 
wage level and thus prevent employees from 
benefiting from expanding business, increased 
labor productivity and expanding national 
income. In other words, some unions have 
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regarded wage raises to compensate for in- 
creases in the cost of living as only one 
factor, and not necessarily the major factor, 
justifying requests for higher wages. 


The established principle of law with re- 
gard to permissive reopening provisions is 
well formulated in Board decisions; nego- 
tiations pursuant to a reopening provision 
do not remove the contract as a bar pro- 
vided that the duration of the contract is 
not affected. Applied to the new agreement 
between the United Automobile Workers 
(CIO) and Allis Chalmers Manufacturing 
Company (West Allis), which is a five-year 
contract with reopening at the end of two 
years for wages and on the right of the ar- 
bitrator to modify discipline, the contract 
would not be opened by such negotiations 
provided that the parties did not attempt 
to affect modifications which were not pro- 
vided for in the contract or were beyond 
the scope of the modification clause con- 
tained in the agreement. But again, the 
immunity thus given to this reopening clause 
depends on whether the five-year contract 
is of reasonable duration; therefore, we are 
referred again to the criterion established 
in the Reed Roller Bit case for determining 
reasonable duration. And since automatic 
wage-adjustment clauses, without a provi- 
sion for reopening during the entire term 
of the contract, do not affect the duration 
or terms of the contract in any way during 
its life, reasonable duration for such agree- 
ments would also be determined on the basis 
of the Reed Roller Bit principle. 


Custom in the Industry 


An obvious and significant conclusion 
which may be drawn from the foregoing 
analysis is that the Reed Roller Bit case has 
set forth the fundamentally controlling prin- 
ciple upon which most cases of long-term 
contracts, as a bar to representation pro- 
ceedings, will be determined. More specifi- 
cally, therefore, the key to reasonable duration 
for these new long-term contracts is “cus- 
tom” in the industry. 


Custom in the industry confronts the Board 
with two difficult problems in any instant 
case: the determination of what constitutes 
an industry in the first place, and second, 
the criteria upon which custom is to be 
determined. The definition of an industry 
in any specific case is a contentious problem, 
and one upon which accountants, economists 
and lawyers would disagree, even within 
their own professions. An industry could be 
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defined in terms of product, geographic loca- 
tion, scope of the market, ownership, the 
homogeneity of the labor force and several 
other bases—but each criterion poses diffi- 
culties; none are clear-cut. What industry 
does a firm belong to which produces a wide 
variety of products? Isa parts manufacturer 
an integral part of the automobile manufac- 
turing industry? Is a locally owned bakery 
firm part of the baking industry of the United 
States, or is the industry unit confined to the 
local area? Would it make a difference if 
the firm was a unit of a national bakery 
chain? If the United Automobile Workers 
(CIO) bargains in three separate product 
industries, does this common labor ingred- 
ient constitute an industry for collective 
bargaining purposes?” 

Some of these problems the Board has 
ruled upon in the past, but most remain to 
be faced. In the Uxbridge Worsted Company 
case,” the Board considered New England 
as the industrial area in determining the 
prevailing custom in the woolen and worsted 
industry. Cases involving a walnut distrib- 
utor,” a bread manufacturer™ and a fruit 
and vegetable packer * have been construed 
as local rather than state-wide or national 
in their scope. But the Board has seldom 
indicated in its decisions the rationale for 
such determinations. In the California Wal- 
nut Growers case™ the industrial area was 
ruled to be southern California, although the 
product (walnuts) was largely exported to 
other areas. But in the Omar, Inc. case," the 
Board implied that both the scope of the 
market and geographic location were con- 
trolling: 


“The baking industry, because of the per- 
ishability of its products which are designed 
for immediate consumption and must be 
distributed locally or within the radius of 
quick delivery, necessarily cannot be con- 
centrated in particular areas. Baking estab- 
lishments are located in almost every city 
and town throughout the country, in approxi- 
mate relation to the distribution of the popu- 
lation. In considering what is customary in 
the baking industry, therefore, we must con- 
fine ourselves to the contract practice in the 
particular locality involved.” 

Having determined what is the applicable 
industry in an instant case, the Board must 
then determine whether the duration of the 
contract constitutes a custom in the industry 
in the sense that it is an habitual or usual 





course of action. This is apparently done 
by what may be called a tally or box-score 
method: The existing and prior negotiated 
contracts are tallied with regard to their 
duration, and most prevalent length of con- 
tract is considered to be the custom in the 
industry. The Omar, Inc. case mentioned above 
illustrates the process: 


“During the past 9 years, the 2 unions 
and the companies (6) have executed a total 
of 19 contracts, of which 5 were for l-year 
terms, 3 for 2-year terms, 10 for 3-year terms, 
and 1 for a 5-year term. Nine of the ten 
3-year contracts were negotiated by the In- 
tervenor, and one by the Petitioner. It is 
evident that these facts amply support the 
contention of the Intervenor that three-year 
contracts are customary in the baking indus- 
try in the city of Indianapolis.” 


The Board has never stated that the tech- 
nique used involves the determination of a 
single majority; the cases apparently have 
never been that close to elicit the statement. 
But if a simple majority is the basis, it raises 
the question of whether a majority should 
determine a custom. The application of a 
majority principle also raises an interesting 
problem when the industry is controlled by 
a monopoly or oligopoly. In the California 
Walnut Growers case, the Board stated: 


“The employer in the instant petition con- 
trols the output of more than 9,000 walnut 
growers in Southern California. While the - 
record does not indicate that the Employer’s 
operations dominate the walnut industry, 
it does clearly indicate that the Employer’s 
operations represent a not inconsiderable 
portion of all walnut growers in the industry 
and that the instant 3-year contract is not 
an innovation.” 


Does this ruling mean, then, that one 
dominant firm representing “a not incon- 
siderable portion of all walnut growers” 
would determine custom for an industry? 
Would it mean, if that were the case, that 
General Motors, Ford and Chrysler would 
determine custom in the automobile indus- 
try or United States Steel for the steel in- 
dustry, regardless of the duration and number 
of contracts executed by the smaller firms? 


Custom is determined in the Board’s view 
not only by existing contracts but also by 
agreements which have been negotiated in 
the past. Although the usual connotation 
of a custom in law is that it is a long-estab- 





** Fer a brief indication of the economic prob- 
lem involved, see George J. Stigler, The Theory 
of Price (New York, The MacMillan Company, 
1947), pp. 280 and following. 

% Cited, footnote 13. 
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lished convention, the Board has held that 
long-term contracts, to constitute a bar, 
merely must not be an innovation. Whether 
or not the contracts will be considered an 
innovation depends, apparently, although it 
is not clear, on the length of contract of 
the last preceding negotiated agreement. In 
the American Pharmaceutical Company, Inc.” 
case, for example, the Board held: 


“Although the A F of L showed that it 
had negotiated a substantial number of 3- 
year collective bargaining agreements in 
the wholesale pharmaceutical manufacturing 
industry, it is clear that such contracts are 
a recent innovation begun in 1945, Prior 
to that time, contracts in the industry gener- 
ally, as well as in the instant case, were 
usually for a period of one year. We do not 
believe that so recent an innovation can be 
said to have ripened into a well established 
custom.” 

But in the California Walnut Growers case, 
the Board found that a three-year contract 
was of reasonable duration and not an in- 
novation, in view of the fact that there was 
one previous three-year contract negotiated 
between the parties. Such a principle, ex- 
trapolated to the new long-term contracts 
of 1950, would render the majority of these 
agreements unreasonable in duration, be- 
cause in most instances they were preceded 
by one- or two-year contracts and hence had 
not “ripened” into a custom. 


Conclusion 


Attention may now be given to the second 
question posed at the beginning of this 
paper: Should the NLRB modify its doc- 
trine of stability to conform with the longer 
duration of contracts? 

There can be little argument against the 
contention that stability, with its implications 
of industrial peace and cooperation between 
labor and management, is a desirable objec- 
tive for the administrative officers of the 
NLRB. Stability is important not only for 
labor and management, but for the welfare 
of the consuming public as well, for indus- 
trial peace and cooperation mean greater 
output and lessened unit costs. More output 
therefore can be returned to all who consume 
the products of industry. 

But it is axiomatic, and almost common- 
place to observe, that no stable relationship 
between labor and management may he de- 
veloped unless the base is sound; there must 
be teamwork and good will, developed from 
the continuous adjustment of small prob- 


lems in a democratic and reciprocal spirit 
of cooperation. If there is teamwork and 
loyalty on the part of workers, and human 
interest and a democratic approach on the 
part of management, the duration of a col- 
lective bargaining contract, in fact, the very 
existence of such a contract, would be an 
irrelevant consideration. The converse fol- 
lows: It is only because there is much less 
than a perfect relationship between labor 
and management that formal agreements are 
necessary in order to hold the status quo for 
a period of time. 


It can therefore be said that a collective 
bargaining agreement gives “enforced” or 
“artificial” stability; it is an armed truce in 
the absence of the “real” stability which 
comes from mutual cooperation and under- 
standing. It follows, then, that if the re- 
quirements for “real” stability are absent in 
a contract with a duration of one year, they 
are, ceteris paribus, also absent in a five-year 
contract; the duration of the contract only 
serves to hold the status quo for a longer 
period. There is no increase in “real” stabil- 
ity occasioned by merely lengthening the 
term of the agreement; rather, there is a 
likelihood of a diminution, in that the parties 
are forced to live with many conditions of 
an agreement without adjustment for a longer 


‘period of time. 


In the absence of a high degree of coopera- 
tion and understanding, there would, there- 
fore, be a strong element of instability. But 
there is also added the unstable clement 
of dynamic change. The very nature of the 
questions which affect the course of indus- 
trial development are dynamic; for example, 
market conditions, technological innovations 
and cyclical price-level movements. But 
perhaps even more volatile and more sig- 
nificant are the shifts in the balance of gov- 
ernmental power between employees and 
employers. Under the system of collective 
bargaining, governmental power is vested 
not in the employer alone, but is divided 
between the employer and the workers, and 
this condition permits the representative of 
the workers by right as well as by economic 
force to present the claims of the employees 
to the employer. And similar to government 
in the political world, there are no fixed 
outposts for these claims; the scope is limited 
only by the economic power of the claimant. 


The stabilizing of this dynamic relation- 
ship for a relatively brief period of time is 
one of the objectives of collective bargaining. 
Under individual bargaining, the employer 
has autocratic control to create the rules and 





3267 NLRB 1152 (1946). 
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only little less authority to change them at 
will; there is no substantial restraint that 
binds him to undertake a commitment or to 
assume an obligation to his employees for 
any definite period of time. The effect of 
the substitution of collective for individual 
bargaining is tc obtain binding commitments 
from the employer; or, in other words, the 
collective agreements stabilize the relationship 
for a period of time, albeit relatively short. 
Representative government on the indus- 
trial level also raises problems with regard 
to a change in representation, for there is 
always the question in democratic govern- 
ment of who shall represent the group, and 
the duration of time that this representation 
shall be valid. The promotion and mainte- 
nance of stability dictates that there be an 
exclusive representative, and the trade union 
movement has followed the political prece- 
dent in this regard ‘with the principle of 
majority rule. Stability also dictates that the 
right of individual freedom of choice to 
elect a representative is not an unqualified 
one, for successful collective bargaining re- 
quires that there be a degree of durability 
in the term of office of the representative 
despite dissatisfaction on the part of the 
electorate. And ‘yet, representative govern- 
ment also implies the right to change rep- 
resentatives at reasonable intervals. 


In the light of these several unstable and 
continuously changing elements—imperfect 
understanding and cooperation, dynamic in- 
stitutional changes and the frequent desire 
to change representatives—the weight of evi- 
dence would appear to be cast in favor of a 
relatively short contract period. Otherwise, 
not only will stability be purchased with the 
sacrifice of too much freedom, but the stabil- 
ity so achieved may be ephemeral; it may 
eventually aggravate rather than minimize 
discord. When the NLRB denies employees 
the opportunity to select new bargaining 
representatives after a reasonable time, al- 
though a majority of the workers desire a 
change, this denial may be conducive to in- 
stability rather than stability; therefore, such 
a policy may serve the purpose of neither 
stability nor freedom. 

Administrative feasibility dictates a prin- 
ciple or policy rather than pure discretion, 





but where should the NLRB draw a de- 
sirable compromise between a contract of 
reasonable or unreasonable duration? And 
what should be the basic criterion upon 
which the policy is formulated? The ra- 
tionale .of custom appears to be the most 
substantial. Assuming that the vast major- 
ity of contracts in the United States were 
two years in duration, for example, it would 
be clearly inadvisable for the Board to hold 
that contracts for a two-year period were of 
unreasonable duration. The Board should 
not run counter to the practical experience 
of collective bargaining. But on the other 
hand, what should be done in the event that 
two-year contracts are the general custom, 
but three-year contracts are customary in 
a particular industry? Justice can be achieved 
for the workers in the latter industry only 
if they are assured impartiality of treatment, 
and in an instance such as this, it would be 
unjust to treat these workers with three- 
year contracts alike with other workers 
when their relevant circumstances are dif- 
ferent. But if reasonable classification is 
such a difficult job that only a rough ap- 
proximation to justice may be possible, an 
arbitrary rule may be more desirable than 
imperfect discrimination. And it would ap- 
pear by even a precursory examination of 
the Board decisions that the application of 
custom to the industry level is fraught with 
administrative difficulties and is frequently 
discriminating in its application. 


The Reed Roller Bit decision freed the Board 
from the difficult discretionary problem of 
determining custom for contracts of two- 
year duration, and no apparent hardship 
has been manifested as a result of the de- 
cision. But the problem of determining 
custom on an industry basis for contracts 
of more than two years remains, with its 
attendant imperfections. Posited on the 
grounds of freedom of representation, the 
dynamic character of industrial relations and 
administrative feasibility, there would appear 
to be a strong case in favor of abandoning 
the policy of determining custom on an in- 
dustry level and shifting to three-year con- 
tracts as reasonable only when such contracts 
are clearly customary in collective bargaining. 


[The End] 


‘Specialization is the key to opportunities for the handi- 
capped. The dissecting of complex tasks into simple, repeti- 
tive operations has produced thousands of jobs that literally 


can be done ‘blindfolded.’ 


Enlightened and far-seeing man- 


agement takes advantage of this situation.”"—K. E. Yocum, 
Performance—The Story of the Handicapped (December, 1951). 
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ls the Captive-Audience 
Doctrine Back? 


By DAVID I. SHAIR 


THE OLD GAPTIVE-AUDIENCE CONCEPT ENUNCIATED IN THE 1946 
CLARK BROTHERS DECISION IS COMPARED BY THE AUTHOR WITH 
THAT DOCTRINE RECENTLY SET FORTH IN THE BONWIT TELLER CASE 


N FRIDAY, September 9, 1949, cus- 

tomer entrances to Bonwit Teller, Inc., 
elegant Fifth Avenue department store in 
New York, were iocked at 5 o’clock. Em- 
ployees buzzed with speculation about the 
half-hour-early closing. 


Following supervisors’ directions, they 
gathered on the main selling floor. During 
the remainder of their working day, they 
listened to an antiunion speech by the con- 
cern’s president. A run-off election be- 
tween the AFL’s retail clerks and “no 
union” was scheduled for September 15. 

Three days before the balloting, the em- 
ployer received a letter requesting the op- 
portunity for a union official to speak to 
assembled employees, on company time and 
property. This letter was not acknowl- 
edged. The union was soundly whipped in 
the voting. 


Two years later, the-National Labor Re- 
lations Board set this election aside.’ There 
was nothing new or surprising in the find- 
ing that the employer interfered by an- 
nouncing wage increasés and by threatening 
to withhold benefits. Then, midway, in the 


text of the opinion came these statements: 


“We believe that the right of employees, 
guaranteed by Section 7 of the Act, freely to 
select or reject representation by a labor or- 
ganization necessarily encompasses. the 
right to hear both sides of the story under 


circumstances which reasonably approxi- 
mate equality. . . . It is to say that an em- 
ployer who chooses to use his premises to 
assemble his employees and speak against a 
union may not deny that union’s reasonable 
request for the samé opportunity to present 
its case, where the circumstances are such 
that only by granting such request will the 
employees have a reasonable opportunity to 
hear both sides.” 

Two words which had fallen into disuse, 
rendered obsolete by passage of the Labor 
Management Relations Act, were heard 
again—“captive audience.” What was the 
original doctrine? Was the Board indeed 
bringing in by the back door a theory that 
had been, kicked out the front? 


Under pressure of Circuit and Supreme 
Court decisions,’ the NLRB had abandoned 
its stand that the employer should maintain 
absolute neutrality in labor controversies. 
The Constitution guaranteed free speech on 
either side. Thus, employers should have 
full freedom to express their views, so long 
as they refrained from threats of violence 
or economic reprisal, or promises of bene- 
fits. 

In the Clark Brothers* case, the NLRB 
declared that “the conduct of the respond- 
ent in compelling its employees to listen toa 
speech on self-organization . indepen- 





1 Bonwit Teller, Inc., 2 CCH Labor Law Re- 
ports (4th Ed.) 11,151, 28 LRRM 1547, 96 
NLRB, No. 73 (1951). 

2 For example, see Thomas v. Collins, 9 LABOR 
CASES { 51,192, 323 U. S. 516 (1945), and NLRB 


Captive-Audience Doctrine 


v. American Tube Bending Company, Inc., 6 
LABOR CASES { 61,525, 134 F. (2d) 993 (CCA-2, 
1943). 

3Clark Brothers Company, Inc., 18 LRRM 
1360-1361, 70 NLRB 802 (1946). 
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dently constitutes interference, restraint, and 
coercion within the meaning of the Act.” 


An hour before the polls opened for a 
run-off election, operations were suspended 
and employees were assembled to listen to 
anti-CIO speeches. 

Forcing employees to receive “aid, advice, 
and information” on their rights under the 
act interfered with free choice, the Board 
said. “And this is so wholly apart from the 
fact that the speech itself may be privileged 
under the Constitution.” 

The employer had done much more than 
make an appeal to the “reasoning faculties” 
of his employees. In effect, the Clark 
Brothers opinion said that the speaker had 
grabbed his hearer by the lapels to insure 
his attention. “. we must perform our 
function of protecting employees against 
that use of the employer’s economic power 
which is inherent in his ability to control 
their actions during working hours.” In the 


Board’s eyes the compulsory audience per se 


was interference and coercion, violating 


Section 8 (1). 


Montgomery Ward Case 


Reaction of the courts to the compulsory- 
audience rationale varied. Eight Circuit 
judges rejected it entirely, upon reviewing 
the Montgomery Ward findings.“ Although 
the factual situation was slightly different, the 
elements of compulsory attendance were 
weighed by the court. At nine separate 
meetings small groups of workers had been 
assembled in the recreation room to’ hear 
speeches by the labor relations manager. 


Employers certainly have the right, the 
opinion reversing the Board said, to meet 
with their employees for discussion and 
presentation of matters of policy of mutual 
interest. “One need not, as a condition 
precedent to his right of free speech under 
the First Amendment, secure permission of 
his auditor,” it was held. 

Free speech was not limited to ineffective 
speech. A meeting on company time was a 
convenient means for employer communica- 
tion with his employees. In short, the 
judges declared: 

“The oceasion on which the employer 
elects to utter his thoughts is not to be con- 





sidered as an element of coercion. He is as 
free to speak at one time as another.” 


Before the Clark Brothers case was re- 
viewed, Congress busied itself with amend- 
ments to the Wagner Act. Examination of 
hearings, Senate and House reports and 
floor debate shows an awareness of that de- 
cision.” Section 8 (c) was designed, in part 
at least, to prevent the Board from applying 
the captive-audience doctrine to any future 
cases. In final form the new law provided:* 
“(c) The expressing of any views, argu- 
ment, or opinion, or the dissemination 
thereof, whether in written, printed, 
graphic, or visual form, shall not constitute 
or be evidence of an unfair labor practice 
under any of the provisions of this Act, if 
such expression contains no threat of re- 
prisal or force or promise of benefit.” 


Almost forgotten—except by NLRB 
members—is the fact that the Taft-Hartley 
amendments had been enacted at the time 
the Clark Brothers decision was upheld.’ 
Although the court filed its opinion some 
weeks before the new law’s effective date, 
the record of Congress’ intentions was on 
hand. Seeds for the Bonwit Teller doctrine 
were planted in this 1947 opinion by the 
Court of Appeals. 


Finding the Board justified in its coercion 
and interference findings, the judges de- 
clared: “The Board argues that one of the 
rights guaranteed employees by section 7 

(are) violated whenever the employer 
utilizes his power to compel them to assem- 
ble and listen to speeches relative to matters 
of organization. But the present case does 
not call for laying down so broad a rule. 


“An employer has an interest in present- 
ing his views on labor relations to his em- 
ployees. We should hesitate to hold that he 
may not do this on company time and pay, 
provided a similar opportunity to address them 
were accorded representatives of the union.” 
(Italics supplied.) 


General Shoe Corporation Case 


Early in 1948, in the General Shoe case,* 
there were further indications of the forth- 





*NLRB v. Montgomery Ward & Company, 


Inc., 11 LABOR CASES { 63,406, 157 F. (2d) 486 — 


(CCA-8, 1947). 

5’ For example, S. Rept. No. 105 to accompany 
S. 1126 (80th Cong., 1st Sess.), pp. 23-24; also 
Congressional Record, Senate, May 2, May 12 
and June 12, 1947. 
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coming revised edition of the captive- 
audience theory. 
‘Labor Management Relations Act, 1947, 


Public Law No. 101, Sec. 8 (c). 

™NLRB v. Clark Brothers Company, Inc., 
13 LABOR CASES { 63,939, 163 F. (2d) 373, 376 
(CCA-2, 1947). 

8 General Shoe Corporation, 21 LRRM 1337, 
77 NLRB, No. 18 (1948). 
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“Conduct that creates an atmosphere 
which renders improbable a free choice,” a 
three-man majority insisted, “will some- 
times warrant invalidating an election, even 
though that conduct may not constitute an 
unfair labor practice.” 


This was, indeed, the heart of the matter. 
Criteria applied in a representation proceed- 
ing to decide if certain conduct interfered 
with a free choice need not be identical to 
those employed in testing whether or not un 
unfair labor practice was committed. In 
election proceedings it was the Board’s 
function “to provide a laboratory in which 
an experiment may be conducted” to deter- 
mine workers’ desires. When the requisite 
laboratory conditions were upset, “the ex- 
periment must be conducted over again.” 


Because an antiunion address had been 
read to small groups of employees in the 
company president’s office (“the locus of 
fina! authority in the plant”), there was no 
guarantee that the true wishes of the group 
had been reflected in the election. It was 
set aside.*~ 

Meanwhile, the captive-audience doctrine, 
as it had been enunciated in the Clark 
Brothers case, was officially laid to rest: ™ 
“ the language of Section 8 (c) of the 
amended Act, and its legislative history, 
make it clear that the doctrine of the Clark 
Bros. case no longer exists as a basis for 
finding unfair labor practices in circum- 
stances such as this record discloses. Even 
assuming, therefore, without deciding, that 
the respondent required its employees to at- 
tend and listen to the speeches, we conclude 
that it did not hereby violate the Act.” 


That this was the end of the issue seemed 
to be confirmed by a pair of decisions in the 
1949-1950 period. The Anchor Rome Mills 
decision,” rejecting the findings of a trial 
examiner, stated that it was not an unfair 
labor practice to deny to the union repre- 
sentative an opportunity to reply to a 
speech made before employees on the eve 
of a strike. The employer was under no 
duty to provide the union with a “forum” 
to debate the issues. 


S & § Corrugated Paper Machinery 
Company Case 


In an opinion in the obscure S & S Corru- 
gated Paper Machinery case," the Board 
strayed again from the straight road to the 
Bonwit Teller holding. The captive-audience 
aspect of pre-election speeches was no basis 
for finding that the employer interfered 
with employee free choice by denying to the 
union equal opportunities to use company 
time and facilities. Still thinking in terms 
of unfair labor practices, the opinion said: 
“The Regional Director found that 
the employer, by ignoring the petitioner’s 
request for a like opportunity to address the 
employees, interfered with their free choice 
of a bargaining agent. This finding, is re- 
versed. The decision in the Babcock & Wil- 
cox case is controlling here. In that case it 
was held that the compulsory audience doc- 
trine no longer exists as a basis for finding 
unfair labor practices under circumstances 
substantially similar to those present in this 
case.” 


All the elements thus far discussed were 
pondered by the Board, and with the touch 
of an alchemist, fused into the Bonwit Teller 
decision. There were other factors in the 
case: a no-solicitation rule™ which the 
Board held was applied discriminatorily, 
plus a background of unfair labor practices. 


Nevertheless, the Board said:““. . . we 
conclude that the only reasonable opportu- 
nity the employees could have had to hear 
the Union’s reply was by the Respondent’s 
granting the Union’s request to address the 
employees under the same advantageous 
circumstances as the Respondent had made 
available to itself. We hold that, in denying 
the Union’s request, the Respondent vio- 
lated Section 8 (a) (1) of the Act, and cre- 
ated conditions incompatible with a free, 
uncoerced choice in the election.” 


In so ruling the Board pointed to the ap- 
peals court decision ™ in the Clark Brothers 
case, and, in fact, ascribed its views to that 





®* This decision was reaffirmed by the Board 
in a case involving the same company and 
almost identical facts: General Shoe Corpora- 
tion, 2 CCH Labor Law Reports (4th Ed.) 
{ 11,279, 97 NLRB, No. 71 (1951). 

1%” Babcock & Wilcox Company, 22 LRRM 1057, 
“77 NLRB 577 (1948); see also these opinions in 
the same year: Morrison Turning Company, 
Inc., 22 LRRM 1076, 77 NLRB 670; Fontaine 
Converting Works, Inc., 2 CCH Labor Law 
Reports (4th Ed.) { 8066, 77 NLRB 1386; Lou- 
donville Milling Company, 2 CCH Labor Law 
Reports (4th Ed.) { 8233, 79 NLRB 304; D. D. 
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Bean & Sons Company, 2 CCH Labor Law 
Reports (4th Ed.) { 8189, 79 NLRB 724; Allen- 
Morrison Sign Company, Inc., 2 CCH Labor 
Law Reports (4th Ed.) { 8182, 79 NLRB 703. 

1 Anchor Rome Mills, Inc., 2 CCH Labor Law 
Reports (4th Ed.) { 9362, 86 NLRB 1120 (1949). 

28 ¢& S Corrugated Paper Machinery Com- 
pany, Inc., 2 CCH Labor Law Reports (4th Ed.) 
9949, 89 NLRB, No. 178 (1950). 

%Cf. May Department Stores Company, 15 
LRRM 173, 59 NLRB 976 (1944). 

% Footnote 1. 

1% Footnote 7. 
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court.“ What the employer said was not il- 
legal, nor was the manner in which the au- 
dience was assembled. 

“We are concerned,” the decision read, 
“with what the Respondent refused to do.” 
(Original emphasis.) The S & S Corrugated 
Paper Machinery decision was overruled, but 
Babcock & Wilcox was specifically ad- 
hered to.” 

Anticipating some confusion, the Board 
tried to tell what the decision did not mean, 
as well as what it did mean: “That is not to 
say that an employer is proscribed from ad- 
dressing his employees and urging that they 
reject a union unless he invites a union rep- 
resentative to come into his plant and make 
an appeal for support of the union. Nor 
does it mean that under any and all circum- 
stances an employer is under an obligation 
to accede to a union’s request that it be 
granted an opportunity to address the em- 
ployees on the employer’s premises.” 


Despite these efforts, it was not evident 
how far the NLRB intended to go with its 
“new” doctrine. Up in Boston, Regional 
Director Bernard L. Alpert applied the Bon- 
wit Teller ruling—or what he thought was 
the ruling. He dismissed union objections 
to the election at England Brothers, Inc.,” 
because it was “clearly distinguishable on the 
facts from the matter of Bonwit Teller, Inc.” 


Mr. Alpert explained that the National 
Board’s decision “was clearly predicated 
upon the existence and strict enforcement of 
a rule against solicitation for any purposes 
on Company time and property.” While 
England Brothers had an “understanding” 
against solicitation not connected with store 
business, it was not enforced. 


Workers had been circularized about 50 
times during the campaign, many leaflets 
being passed out on the firm’s premises. At 
no time had discussion of the issues been 
prohibited or limited among employees. 
Packets of paper matches, with union slo- 
gans inscribed, were distributed on the day 
‘of the election. A further distinction was 
that no unfair labor practices had been re- 
vealed at England Brothers. 





Noting that the Board had reaffirmed 
Babcock & Wiicox, Mr. Alpert held: “Bonwit 
Teller is an exception to the doctrine enun- 
ciated in Babcock & Wilcox and stands 
Strictly on an ad hoc basis. In the instant 
case ... . the undersigned is convinced that 
the necessary circumstances to bring it 
within Bonwit Teller are not present, and 
the Employer’s refusal to grant the Peti- 
tioner’s demands to station its own repre- 
sentatives within the store and address the 
employees on Company time and premises 
does not constitute grounds for setting aside 
the election.” 


Biltmore Manufacturing 
Company Case 


This restricted interpretation persisted 
for less than three weeks. None of the fac- 
tors upon which Mr. Alpert had relied were 
present in the Biltmore Manufacturing Com- 
pany™ case... This was not a department 
store, with its unusual antisolicitation privi- 
leges; there was no discriminatory applica- 
tion of such a rule; the speech itself was not 
coercive, but clearly protected by Section 
8 (c); and there were no surrounding unfair 
labor practices. 


The employer’s speech was delivered to 
employees on the day of the election, two 
hours before poll time. A union representa- 
tive, who was an employee, asked for per- 
mission to answer the remarks, but was 
denied. “. .. 
pany property and time to a campaign 
against the union, while refusing to accord 
to the union an opportunity to reply under 
equal circumstances,” the four-man major- 
ity intoned, 


Once more the Board went out of its way 
to point to the Circuit Court’s Clark Brothers 
decision ™® as authority for its stand. “We 
note again,” said the footnote,” “that this 
was the conduct held unlawful by the Court 
of Appeals for the Second Circuit in affirm- 





% Footnote 12 (28 LRRM 1549) stated: ‘This 
view was subsequently held by the Board to 
have been rejected by Congress in enacting 
Section 8 (c) of the amended Act. . . . While 
the legislative history of Section 8 (c) contains 
adverse comment upon the Board’s decision in 
Clark Bros., that a captive audience is per se 
unlawful, the view of the Circuit Court that 
such a speech is unlawful only if the union 
had not had a similar opportunity to address 
the employees was not before Congress. The 
Court’s decision did not issue until July 29, 
1947, after the passage of the amended Act and 
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after issuance of the Senate Report mentioned 
in the dissenting opinion. (Original emphasis.) 

1 Footnote 16. 

1% England Brothers Inc., Report on Objection 
and Certificate of Results of Election, Case No. 
1-RC-2257 (1951). 

19 Biltmore Manufacturing Company, 2 CCH 
Labor Law Reports (4th Ed.) { 11,300, 29 LRRM 
1145, 97 NLRB, No. 128 (1951). 

2 Footnote 7. 

21 See footnote 19 above, 29 LRRM 1146, foot- 
note 3. 
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ing the Board’s decision in the Clark Brothers 
case after enactment of the amended Act.” 


Dissenting Member James J. Reynolds 
fairly fumed, calling the decision “an un- 
warranted extension of the unfortunate doc- 
trine of the Bonwit Teller case.” Since the 
manufacturer could not circumscribe solici- 
tation on nonworking time, the union was 
not deprived “of the most effective means of 
contact with employees — namely, solicita- 
tion of employees while they were” on com- 
pany premises. 

The right of free speech, said Reynolds, 
unencumbered by statute, “has by decisional 
process of the Board acquired as a neces- 
sary concomitant in all instances the obliga- 
tion of the employer to provide a forum of 
debate ‘for unions. Among other things, 
therefore, unions, if they so desire, must 
now be accorded the privilege of having the 
last word in an election campaign.” 


Regional Director Alpert, “constrained” 
to reconsider his England Brothers decision, 
now agreed that the election should be set 
aside. He evidently was not quite sure 
where the Board intended to draw the 
line: ” “Although in the instant case the 
Employer’s speech was made the day be- 
fore the election, the undersigned is not 
prepared to say that the Petitioner’s ability 
to contact employees either before the 
store’s closing on the day of the Employ- 
er’s speech or before the store’s opening the 
day of the election, amounts to an ‘equal 
opportunity’ as the Board has used the 
phrase. It is obvious that as full an au- 
dience as the Employer had for his speech 
could not be obtained by the Union except 
on Company time and property.” 

From this recital of the rise and fall of a 
doctrine, several facts are clear. The new 
“Captive Audience” theory differs from the 
Clark Brothers’ in important details: 


(i) The doctrine has not been extended 
to unfair labor-practice cases. Board dis- 
cretion for determining the validity of elec- 
tion procedures is quite broad.” 


(2) The captive audience, in and of itself, 
is not the basis for the new doctrine. The 
employer is privileged to address his em- 
ployees wherever and whenever he pleases. 
What the Board now says, though, is that 
it may be necessary for the same audience 
to be “captured” in the same manner for the 
convenience of union representatives. Re- 
fusing that “reasonable” opportunity, inter- 
feres with free speech, resulting in imperfect 
laboratory conditions. 

(3) The Board has said that it will have 
to decide on a case-by-case basis just what 
constitutes hearing both sides of the story 
“under circumstances which reasonably ap- 
proximate equality.” 

This leads to questions. How much time 
will have to pass before the effects of a 
speech before a captive audience are dissi- 
pated? .Under what circumstances may a 
union request for a similar opportunity be 
refused? Considering the Bonwit Teller 
situation, a week was not sufficient. Yet, 
there, a no-solicitation rule was a factor. If 
the Biltmore speech had been delivered a 
week before the run-off, would the decision 
have been different? 


What other measures may be taken to 
balance the effect of a captive-audience 
speech? What happens if the union, antici- 
pating an election loss, deliberately neglects 
other opportunities for electioneering, hop- 
ing that it can overturn the result because 
of a captive-audience speech? 

One more query. Since the act of deny- 
ing a request for rebuttal time violates the 
rights guaranteed in Section 7, according to 
the Board rationale, is not a finding of an 
unfair labor practice possible on the appro- 
priate facts? 

More questions than answers. The cap- 
tive-audience doctrine, as originally outlined, 
is still decently interred. Its reincar- 
nated spirit is troubled and troublesome. 
Quite some time, and dozéns of NLRB and 
court cases, will be required to give it de- 
finitive shape. [The End] 





THE EMPLOYER WHO WANTED CREDIT FOR BABY SITTING 


Two women employees of a Pennsylvania 
knitting mil] had been discharged for union 
organizational activities. Found guilty of 
unfair labor practices, the employer was 
ordered to pay the women for the time lost 
before their reinstatement. In a hearing 
before an NLRB trial examiner, the em- 
ployer claimed that since the women had 


paid $5 and $10 weekly for care for their 


children while they worked, they were 
“saved” this amount during the lay-off 
period. The trial examiner found no merit 


in the employer’s contention that this sav- 
ing should be credited to him.—L. B. Hosiery 
Company, Inc., NLRB Case No. 4-CA-59 
(February, 1952). 





2 England Brothers Inc., Supplemental Report 
on Objections, Case No. 1-RC-2257 (1952). 
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*% For an excellent discussion, see the note on 
free speech in 57 Yale Law Journal 165-176. 
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By EDWARD P. SHAW, Jr., 
and H. PAUL ECKER 


WAGE STABILIZATION—| 











HE WAGE STABILIZATION pro- 

gram, a part of the anti-inflationary 
effort designed by the present administra- 
tion to help combat excessive increases in 
wages and prices, is intended to cover all 
wage earners with a few minor exceptions. 
In its present form, however, it has not 
succeeded in reaching the small business- 
man. Proof of this fact is found in the 
results of a survey conducted by the In- 
stitute of Industrial Relations at San Jose 
State College in connection with a wage 
clinic sponsored jointly by the institute and 
the regional Wage Stabilization Board (San 
Francisco, Region 12). Thousands of small 
businessmen were contacted and questioned 
about the wage stabilization program. In 
the course of over a month, 5,580 contracts 
were made in 75 cities and towns in the 
San Francisco Bay area. In each town 
research assistants personally interviewed 
managers, owners and executives of the re- 
tail, wholesale and manufacturing estab- 
lishments who come under the authority of 
the wage stabilization program. The re- 
sults of this survey were gathered together 
and tabulated. In analyzing the results, it 
was found that by far the greatest majority 
of the small businessmen questioned were 
not complying with the general wage regu- 
lations. What are the reasons for this 
noncompliance? An analysis of the ques- 
tionnaires taken from this group show a 
variety of responses that can be summarized 
under four general headings: (1) ignorance, 
(2) apathy, (3) contempt and (4) denial 
of responsibility. 


In regard to the first type of response— 
ignorance—it was discovered that an alarm- 
ing percentage of those interviewed were 
not familiar with the basic fundamentals 
of wage stabilization. They had heard of 
the program or had read about it in the 
newspapers but had never seen a copy of 
the regulations and did not think that the 
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program applied to them. They were sur- 
prised when told that they should be com- 
plying. A few had not even heard of wage 
stabilization and when questioned appeared 
to be completely ignorant of the fact that 
such a program existed. Some had a scant 
knowledge of the two basic wage formulas 
(General Wage Regulation 6—the 10 per cent 
formula and General Wage Regulation 8— 
the cost-of-living adjustment) but had no 
comprehensive understanding of the program. 
Typical of some of the answers received 
in this group are the following: “Wage 
stabilization does not apply to the small 
businessman, it only applies to big com- 
panies and corporations.” “. that wage 
control applied only to unions or to busi- 
nesses which are unionized.” “. . . the 
wage board is union dominated.” Obviously 
such ignorance and misinformation cannot 
lead to effective compliance with the present 
regulations. None of the questionnaires in 
this group indicated a comprehensive under- 
standing of the nature, scope or objectives 
of wage control as presently conceived. 


Study of the second type of answer indi- 
cated the existence of a great deal of apathy 
toward wage stabilization in particular and 
government regulation in general. The 
interviewers found that many small busi- 
nessmen were confounded by the com- 
plexity of the regulations and believed that 
the stabilization procedure was much too 
difficult for them to understand. This group 
had made an honest effort to read the 
regulations and to comply with them, but 
they had found that they were not able to 
understand the language and consequently 
had more or less given up trying to do any- 
thing about complying. Some appeared to 
be frustrated and were unable to understand 
why the government had not been able to 
write the regulations in clear, simple and 
understandable language. A minor segment 
in this group had become apathetic becausé 
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The Attitude of Small Business 








of the belief that wage stabilization was 
only a temporary emergency measure and 
would soon be done away with. Why 
should’they comply, they asked, when the 
program was apt to be done away with 
at any time? 

Active hostility toward government inter- 
ference characterized the third type of re- 
sponse. The interviewers reported a number 
of small businessmen with unfriendly at- 
titudes toward any type of government 
influence, wage stabilization included. Most 
of them did not like the scope of govern- 
ment control over wages and prices. Ob- 
jections were made to the bureaucratic 
nature of the wage board, and the feeling 
was expressed that it was not possible to 
obtain proper wage relief due to the com- 
plicated arrangements involved in the ap- 
plication procedure. The program was also 
challenged from a philosophic point of 
view; it was called un-American and un- 
democratic in nature. Doubt was also ex- 
pressed as to the legality of wage control. 
In spite cf this negative attitude, however, 
the majority of responses in this category 
indicated that some form of wage stabiliza- 
tion might be necessary. The dissatisfaction 
appeared to arise out of the scope of the 
present program. It was thought to be too 
broad and all-inclusive. The interviewers 
were not able to discover the nature of the 
modification that was desired. This could 
be the subject of further investigation. 


The fourth group of responses brings to 
light an interesting and significant situation. 
There were many small businessman who 
had placed the responsibility for compliance 
in the hands of a public accountant, book- 
keeper or an employer’s council. They 
were making an honest effort to comply, 
although there was little knowledge or 
understanding on the part of the employer 
himself. These people felt that they had 
shifted their responsibility when they had 


Wage Stabilization 


This survey was sponsored jointly by 
the Institute of Industrial Relations at 
San Jose State College, San Jose, 
California, and the Wage Stabiliza- 
tion Board (San Francisco, Region 
12). Messrs. Shaw and Ecker are di- 
rector and associate director, re- 
spectively, of the institute. 





referred the matter to someone else and 
consequently could not be held liable’ in 
the event of a violation. Effective com- 
pliance was highest in this category. Most 
professional people who specialize in these 
matters and who have accepted this respon- 
sibility are more competent in this regard 
than the individual proprietor of a small 
business. But the fact remains that the 
businessman himself remains unenlightened 
on wage stabilization. 


Thoughout the study of these four group 
attitudes, there is an over-all lack of under- 
standing of the nature, scope, functions, 
processes and objectives of the present 
effort to hold the line on wages. The 
success of any control or regulatory action 
depends largely on its effective operation in 
all sectors of the economy and its potential 
control of wage rates in those sectors. 


The effect that a small businessman’s 
wage policies will have on the total stabiliza- 
tion picture is negligible. However, when 
all small business is taken into considera- 
tion the combined effect could result in a 
powerful unstabilizing influence. Millions 
of dollars in wages are paid annually by 
this group, and continued violations of the 
10 per cent formula, consciously or other- 
wise, could generate definite inflationary 
pressures. The small businessman may be 
yielding to wage demands without refer- 
ence to the stabilization framework. The 
results of the survey indicate that a large 
percentage of them do not know that their 
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employees are legally entitled to only a 
10 per cent increase. It is entirely possible 
that they may be caught between rising 
wage costs and their OPS price ceilings 
at some future time. Thus, the small busi- 
nessman can be very important, especially 
if inflationary pressures continue to de- 
velop. It is felt by many that such pressure 
may be generated in the summer and fall 
of 1952 if there is a speed-up of the govern- 
ment military spending program. When 
and if this situation develops, the coopera- 
tion of small business would be mandatory 
but impossible under the present frame- 
work. The Wage Stabilization Board is 
aware of this situation and has taken steps 
to meet it. Region 12 in San Francisco has 
decided to use the wage clinic. This is a 
meeting of usually one day’s duration spon- 
sored by some outside organization—usually 
a college or university—for the purpose of 
giving businessmen and labor leaders an 
opportunity to learn more about stabiliza- 
tion policy and practice. The regulations 
are discussed and explained by board of- 
ficials, and question-and-answer periods are 
held. These clinics have proven successful 
in many respects. At the San Jose clinic, 
for example, approximately 600 people at- 
tended, representing some 25,000 employees. 
However, less than 5 per cent were from 
small businesses, despite the fact that there 


was a concentrated effort made to en- 
courage their attendance. If the clinic 
idea is to be made into an effective device 
for education of the small businessman, 
several things must be done. In the first 
place, a vigorous preclinic enforcement 
campaign which would entail checkups and 
possible prosecution might increase attend- 
ance if given proper publicity. Another 
method which could be used is that of 
presenting general information through the 
medium of radio, television, the press and 
special pamphlet material. The effect of 
noncompliance should be stressed not only 
from an enforcement standpoint but also 
from a patriotic point of view. The regula- 
tions might be rewritten so that they are 
more easily understood by the small busi- 
nessman. Perhaps a simplified and condensed 
edition of the regulations could be made 
up for him. The dangers involved in over- 
simplifying the present regulations are 
self-evident. Such measures would make 
it difficult to apply the program to the 
complex and sophisticated problems which 
naturally arise in our delicately balanced 
and intricate economic system; however, a 
simple, easy-to-read set of regulations might 
prove to be very valuable in educating the 
small businessman to his role in wage 


stabilization. [The End] 





ARBITRATION “DOWN UNDER" — BRIEFLY STATED 


The Australian arbitration system func- 
tions as both a judicial and a legislative 
body. All unresolved industrial disputes in 
interstate commerce are handled, and wages 
and working conditions are actually deter- 
mined. The judges of the Arbitration Court 
deal with issues of national importance, and 
conciliation commissioners are concerned 
with matters affecting only one industry. 
Generally the system works through large 
organizations and not with individuals. Ap- 
peals to the regular judiciary are limited 
to questions of interpretation of laws and 
constitutional questions. 


After a stormy history, the status of the 
Arbitration Court was clarified, and many 
of the prerogatives which it had early as- 
sumed were curtailed. The idea of a power- 
ful “legislative stewardship” was overthrown 
and the status of a court was taken away. 
Nevertheless the system has far greater 
powers than any analogous American insti- 
tution. Because of an Australian character- 
istic lack of economic individualism and 
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probably because of predominantly urban 
historical influences, the dependence on 
government is quite strong. Labor early 
turned to political rather than economic 
action, and early in this century the Labor 
Party went into power. The history of the 
arbitration system is closely tied with that 
of the party. 


Technically the officials are bound to em- 
ploy conciliation tactics before arbitration 
is used, but since awards are often very 
difficult to enforce, conciliation often tends 
to become the only method. But the line 
between the two is not clear, and the re- 
serve arbitration powers condition the par- 
ties’ thinking both during the negotiation 
and after an award is made. The court’s 
effective power is based on an appeal to 
reason, the Labor Party’s need for the 
arbitration system, some punitive powers 
and possibly public sentiment—The Aus- 
tralian Arbitration System by Mark Perlman, 
University of Hawaii Occasional Paper 57. 
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Disability Benefits Legislation 


By ALICE M. CHELLBERG 





THE AUTHOR ANALYSES THE ‘SOCIAL SECURITY’ AND THE 
EMPLOYERS’-LIABILITY TYPES OF EMPLOYEE DISABILITY LEG- 
ISLATION AS THEY NOW EXIST UNDER FOUR STATE LAWS 





ONOCCUPATIONAL disability bene- 

fits represent a type of so-called social 
insurance since they are designed to pro- 
vide a particular kind of security for the 
wage earner. The other kinds of social in- 
surance are well known to everyone—old 
age and survivors’ insurance provided by 
the Federal Social Security Act; unemploy- 
ment insurance under a combined federal- 
state system; and workmen’s compensation 
under state law. Together they provide 
protection against three of the four major 
risks of income loss that threaten wage 
earners—old age, unemployment and dis- 
ability due to on-the-job accidents or occu- 
pational disease. 

A gap has been claimed to exist as to risk 
of wage loss due to off-the-job sickness or 
accident. Some say this is a personal matter 
and no concern of society—that each indi- 
vidual should make provision against this 
hazard through savings or the purchase of 
accident and health insurance. Others say 
such methods are too expensive, are inade- 
quate or are ineffective without compulsion. 
So far, four states have adopted the second 
view and have passed laws setting up com- 
pulsory systems of nonoccvpational disabil- 
ity benefits. This coverage is known by a 
different name in each state, but for conven- 
ience I am using the term “disability bene- 
fit legislation.” 

Such legislation is designed to furnish weekly 
cash benefits to workers’ who are sick or 
disabled, but whose condition is due to cir- 
cumstances not connected with their occu- 
pation—that is, they contracted measles 
from junior or were in a Sunday auto acci- 
dent. 

In 1951, the last “heavy” legislative 
year, bills for some type of compulsory 
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disability benefit coverage were introduced 
in the legislatures of 14 states. In 1949 such 
bills made their appearance in 16 states. 
Because of this continued and widespread 
interest, it is desirable that as many people 
as possible have an understanding of what 
alternatives are available if a law is to be 
enacted. 

As to the desirability of legislation of 
this type, there is some difference of opinion 
within the insurance business, Some are 
opposed to compulsion of any kind on the 
ground that it is one more step toward 
general regimentation. Others claim that 
state legislation in this field is the best way 
to prevent national health insurance and 
socialized medicine. The final answer, of 
course, rests with each state legislature. 
However, if such a law is to be passed in 
any state, the insurance industry has a vital 
stake in the form it takes. The alternatives 
will be discussed later, but first I want to 
describe briefly the four laws now in effect. 


Rhode Island 


The Rhode Island “cash sickness” law 
went on the books in 1942. Benefits are 
provided by a monopolistic state fund which 
is administered as part of the unemploy- 
ment compensation system. Group accident 
and health insurance written by private in- 
surance companies has suffered severely in 
Rhode Island because of the state monop- 
oly, as it has been limited to supplemental 
benefits. Maximum benefits under the Rhode 
Island law are $25 a week for 26 weeks, ex- 
cept for a limit of 12 weeks on pregnancy. 
The program is financed by a tax of 1 per cent 
on employees’ wages up to $3,000 per year. 
No part of the cost is borne by employers. 
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Duplication with workmen’s compensation 
is permitted up to a combined benefit of 85 
per cent of average weekly wages. The claim 
rate has been high and in most years the 
benefits have exceeded the taxes collected. 


California 


The California law was enacted in 1946 
and provides what are known as “unem- 


ployment compensation disability,” or U. C. D., - 


benefits. Under the statute all workers 
are automatically insured in the state fund 
but the employer is permitted to “contract 
out,” which means that he can substitute 
private insurance or self-insurance for state- 
fund coverage if a majority of his employees 
consent. The state fund is financed by a 1 
per cent tax on employees. The privately in- 
sured or self-insured plan must provide 
greater benefits than the state plan but the 
cost to employees may be no greater. That 
is, the employer may withhold up to 1 per 
cent of the first $3,000 of wages to finance 
the cost of a private insurance plan. 

California benefits are payable for up to 
26 weeks and in 1951 the weekly maximum 
was increased from $25 to $30. The 1949 leg- 
islation added hospital benefits of $8 a day 
for 12 days. In contrast to Rhode Island, 
California tax collections have to date con- 
stantly exceeded benefit payments. 


New Jersey 


In 1948 New Jersey followed the Cali- 
fornia pattern in providing for both a state 
fund and private insurance coverage, but 
with several improvements. For one thing, 
employers participate with employees in 
the financing, which is highly desirable, and 
the employer tax rate is subject to merit 
rating. By virtue of 1952 legislation, the 
contribution rate of workers will be reduced 
on January 1, 1953 from 4% to % of 1 per 
cent. The employers’ tax remains at % of 
1 per cent and will continue to vary up or 
down according to claim experience of the 


group. 
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The law provides that private plan ben- 
efits must equal or exceed those under the 
state plan. Maximum weekly benefits, 
which are payable up to a total of 26 weeks, 
will be increased as of July 1, 1952, from 


$26 to $30. 


As in California, state fund receipts have, 
so far, exceeded benefit payments. In New 
Jersey the program is referred to as T. D. 
B. (temporary disability benefits). 


Washington 


In 1949, Washington passed a law pat- 
terned in the main after California. A refer- 
endum petition kept it from going into 
effect, pending a popular vote at the general 
election November 7, 1950. It suffered a 
decisive defeat, with the vote between three 
and four to one. 


New York 


Benefit payments under the New York 
law began July 1, 1950. The fund resembles 
the system of workmen’s compensation more 
than that of unemployment compensation 
and it is administered by the Workmen’s 
Compensation Board. The existing state 
fund for workmen’s compensation is per- 
mitted to compete with private insurers for 
the business. There is no automatic insur- 
ance in the state plan and coverage in the 
state fund must be applied for, the same as 
in a private company. The state fund pays a 
preniium tax to the state, the same as other 
carriers, and is therefore more truly “com- 
petitive” than any other state fund in ex- 
istence. 


The D. B. L. (disability benefits law) 
benefits are one half of average weekly 
wages, subject to a maximum of $30 (in- 
creased from $26 in 1952) and a minimum 
of $10 a week. Maximum duration of 
benefits is 13 weeks. To help finance 
the cost of benefits, employees may be 
charged % per cent of wages, but not to 
exceed 30 cents per week. The employer pays 
the balance of the cost. 


Social Security v. Employers’ 
Liability Approach 


From the four existing state laws, two 
basic patterns emerge. The first, typified by 
the Rhode Island, California and New Jer- 
sey laws, may be called the “social security” 
approach. The second, of which New York 
is the lone but outstanding example, may 
be termed the employers’ liability approach. 
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In my opinion, the latter is greatly to be 
preferred. 


The social security designation is fitting 
for the laws of Rhode Island, California 
and New Jersey because each is modeled 
closely after and administered in conjunc- 
tion with the state unemployment compen- 
sation system. Each is also financed like 
unemployment compensation—by a tax which 
is fixed by statute, The undesirability of an 
inflexible tax rate is readily evident. It is 
almost inconceivable that it would always 
prove exactly sufficient—no more, no less— 
to provide the statutory benefits. As al- 
ready mentioned, Rhode Island has had def- 
icits in several years, while California and 
New Jersey have collected taxes in excess 
of benefit payments. 


Where tax collections exceed benefit pay- 
ments, as in California and New Jersey, the 
state legislature will be under constant pres- 
sure to increase benefits. As already noted, 
in California weekly benefits were increased 
in 1951, and hospital benefits added in 1949; 
maximum weekly benefits were increased in 
New Jersey in 1950 and in New York 
in 1952. Thus private insurers are faced 
with the necessity of providing more and 
more benefits for the same amount of 
premium or even less, as will be the case in 
New Jersey after January 1, 1953. This 
“squeeze” on insurance companies can be in- 
tensified to the point that they are forced 
out of the field. This is virtually what is 
happening to some companies in California 
at the present time. If the tax is too low, the 
squeeze comes into play immediately, for if the 
state loses money with none of the acquisition 
expenses borne by insurance companies, the 
latter will surely operate at still more of a 
deficit. 


Rhode Island follows the social security 
design completely in that the system is a 
state monopoly. In California and New 
Jersey all workers are automatically insured 
under the state plan, but an option of pri- 
vate insurance is provided through a so- 
called “contracting out” clause. 


It may be said, then, that the social se- 
curity approach may be implemented by a 
monopolistic state-fund law as in Rhode 
Island or one which includes a so-called 
competitive state fund, as in California and 
New Jersey. 


Obviously it is unnecessary to say much 
to people familiar with insurance about the 
undesirability of state funds in general or 
monopolistic state funds in particular. Set- 
ting up a state fund to administer a non- 
occupational disability benefit law means 
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Setting up a state fund to administer 
a nonoccupational disability benefit 
law means invasion by the state into 
a field that can be, and is now, ade- 
quately handled by private carriers. 





invasion by the state into a field that can 
be, and is now, adequately handled by pri- 
vate carriers. 


Some state funds have been managed 
with efficiency and economy; others have 
not. An interesting side light on the state- 
fund question is provided by the fact that a 
suit by a citizens’ committee was filed in 
1950 in New Jersey, charging mismanage- 
ment of investments of the state disability 
benefit fund. It was claimed that one in- 
vestment firm was favored in the purchase 
of securities, that it sold bonds to the state 
fund at prices higher than those advertised 
to the public and made exorbitant profits on 
the transactions. 


The record of private insurance in com- 
petition with state funds is a very creditable 
one. In the field of workmen’s compensa- 
tion, where seven states adopted monop- 
olistic state funds and several others created 
competitive funds, the private insurance 
companies have made a better showing in 
all important particulars. Their loss preven- 
tion service is better; their claim service is 
superior. Only on cost do the state funds 
make a good showing, due to the fact that 
except in New York they pay no taxes and 
often enjoy hidden subsidies from the state, 
such as free rent and services rendered by 
collateral agencies of the state. 


In case it may seem that I am belaboring 
the point against state funds, it might be 
pointed out that a competitive state fund 
has been advocated in the disability benefit 
field by some segments of the insurance 
business on the ground that it provides the 
best method for taking care of the unde- 
sirable risks. This argument does not 
impress those to whom workmen’s compensa- 
tion is familiar, in view of the numerous 
assigned risk plans, both statutory and vol- 
untary, which operate successfully in that 
field. 


So much for the social security type law. 
The other alternative—the employers’ lia- 
bility approach—may also be implemented 
in two ways—through a competitive state 
fund, such as in New York, or through 


485 








what is referred to as an all-private insur- 
ance law. No all-private law has yet been 
enacted, although one was strongly sup- 
ported in New Jersey in 1947 and failed by 
only two or three votes. Bills of this type have 
been introduced in several other states. 


The distinguishing characteristic of an 
employers’ liability type law is, as may be 
inferred from the name, that a liability is 
placed upon the employer to provide stipu- 
lated benefits for his employees. He is given 
the option of insurance or self-insurance and, 
in the case of New York, the state fund, but 
the employer must take definite action to 
select a vehicle for providing the required 
protection. There is no automatic coverage 
from which he may “contract out.” 


The employers’ liability type of law per- 
sonifies flexibility when compared with the 
rigid tax of the social security variety and 
its inevitable over- or under-financing which 
has already been commented upon. It per- 
mits adjustment to the needs of various 
employee groups, the ability of the employer 
to pay and the many economic and social 
variations as between industries and states, 
but still assures basic benefits to all cov- 
ered employees. A law of the employers’ 
liability type adheres to the principle of 


insurance, since it permits variation in rate 


on the basis of hazard or loss experience. 
The social security approach, on the other 
hand, includes a flat tax which is not only 
inflexible but is also inequitable as between 
different industries. Recognition of existing 
plans, which is of great importance to both 
employers and employees, is readily imple- 
mented through the employers’ liability ap- 
proach. In New York the administrator 
may, for example, approve a “package” plan 
which offers less in cash benefits than re- 
quired by law if it is found that the equiva- 
lent is furnished in benefits of another kind, 
such as medical, surgical or hospitalization. 


Laws patterned after the unemployment 
compensation system are objectionable be- 
cause eligibility for benefits is dependent 
upon a wage history which may extend back 
over a period of nearly two years. This has 
the effect of delaying coverage for new en- 
trants into the labor market while they build 
up a wage history. In contrast, eligibility 
for benefits is established under the New 
York law by four consecutive weeks of cov- 
ered employment. 


Certain groups within the insurance in- 
dustry have expressed the fear that laws 
embodying the employers’ liability principle 
will lead to regulation of rates, hitherto 
practically unknown in the accident and 
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health field. Admitting the possibility of 
this under any form of a compulsory law, 
it seems difficult to envision any type of 
regulation which would be more inflexible 
or less desirable than that of the maximum 
statutory tax imposed by the social security. 
type of law. 


An all-private law or one of the New York 
pattern lends itself more readily to joint 
financing by employer and employees. Ex- 
perience in the states where only employees 
are taxed has shown that employers take 
little or no interest in the operation or ad- 
ministration of such systems. Any incentive 
to reduce losses and cut down absenteeism 
is thereby destroyed. The employer’s view- 
point with respect to the program will re- 
ceive more adequate consideration if he is 
contributing to the plan. This applies to the 
day-to-day administration of the program, 
as well as its original formulation and any 
subsequent modification. 


Adoption of the social security approach 
inevitably leads to administration of disa- 
bility benefits by the Unemployment Com- 
pensation Commission. Since unemployment 
compensation benefits are furnished exclu- 
sively by monopolistic state funds, such 
administration constitutes an undesirable at- 
mosphere for the preservation of private 
insurance. New York, as indicated, caused 
its disability benefits program to become 
an extension of workmen’s compensation. 
This presents some difficulties, but in states 
where workmen’s compensation is not a 
state monopoly it has a number of ad- 
vantages. Another alternative would be to 
model disability legislation after neither 
unemployment nor workmen’s compensa- 
tion, but to establish an entirely new ad- 
ministrative agency under a separate statute. 
This could have the advantage of develop- 
ing a benefit pattern and an administrative 
procedure more suitable to nonoccupational 
disability benefits, without inheriting un- 
fortunate features and precedents. The prob- 
lem of administration is probably one which 
will have to be worked out on an individual 
state basis, wherever laws of this type are 
given serious consideration. 


My obvious interest in disability benefit 
legislation should not be mistaken for ad- 
vocacy of it. At the same time, I feel very 
strongly that insurance people, above all 
others, should be aware of the possible 
alternatives so that if additional benefit 
laws are enacted, they will be of a type 
which will best enable the insurance business to 
continue to serve the public with its cus- 
tomary efficiency. (The End] 
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In Defense of Judicial Arbitration 


By O. $. HOEBRECKX 





THE JUDICIAL METHOD OF ARBITRATION — AS CONDEMNED BY NEW 


YORK ATTORNEY MORTON SINGER IN THE FEBRUARY, 
OF THIS JOURNAL—JIS DEFENDED BY THE AUTHOR, WHO 


ISSUE 
IS A 


1951 


PARTNER IN THE MILWAUKEE LAW FIRM OF ROBERTSON AND HOEBRECKX 





HICH is the proper function of the 

arbitrator—to judge or to mediate? As 
the body of Mr. Singer’s article—“Labor 
Arbitration—Should It Be Formal or In- 
formal?”, in the February, 1951 issue of the 
Lasor LAw JouRNAL—indicates, the question 
is not whether arbitration should be “formal 
or informal” but whether arbitration should 
be a device for determining the contractual 
rights of employers and employees or a 
mechanism whereby the arbitrator attempts 
to decide what is the best thing to do under 
the circumstances. 

I am concerned here only with arbitra- 
tion of disputes arising under a collective 
bargaining agreement. Employers and un- 
ions which abdicate their obligation of 
determining the substantive provisions of 
a labor agreement to an arbitrator deserve 
what they get. 

As I read Mr. Singer’s article, he con- 
demns judicial arbitration on five counts: 
(1) it fails to balance the “equities,” to give 
sufficient recognition to the “human values” 
involved and disregards the “socio economic” 
approach in favor of the legal approach, 
thus defeating “substantial justice”; (2) 
formal question-and-answer testimony under 
oath “freezes an arbitral proceeding”; (3) 
it precludes occasional compromises, with 
the result that “the relationship between 
the parties may deteriorate,” thus adversely 
affecting production; (4) the use of prece- 
dent keeps the arbitrator from solving “the 
particular problem presented for determina- 
tion”; and (5) it results in delay. 

Protestations of intent to balance the 
equities, to recognize human values and to take 
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a socio-economic approach to labor disputes 
should be considered as an exercise in 
semantics employed by self-styled “libera- 
tors” who, once they become entrenched, tend 
to become tyrants. The parties to a dispute 
which goes to arbitration do not seek an 
economic or sociological treatise, but simply 
want to be told whether or not a violation 
of the contract has occurred and why. It 
must be assumed that the parties to the 
agreement took the aforementioned philo- 
sophics into consideration when they negoti- 
ated their contract. The time for legislating 
expired when the contract was signed. All 
that remains is the administration of the 
agreement. The contract is the frame of 
reference within which the dispute must be 
determined. Had either of the parties 
wanted the arbitrator’s advice as to what 
the substantive rights and obligations of the 
parties should be, they would have em- 
ployed the arbitrator as a consultant or 
negotiator at the time the contract was 
negotiated. 

Mr. Garrison’s quoted statement that 
there is no law upon which to base a deci- 
sion in a labor case has no application to 
a dispute over the administration of a col- 
lective bargaining agreement. The contract 
itself is the statute which the arbitrator is 
called upon to apply and enforce. That is 
the law in the case. The only question 
presented is whether or not one of the 
parties to the agreement has denied to the 
other some right or privilege in violation 
of the contract. This may involve an in- 
terpretation or construction of the contract 
in a manner which gives force to the indi- 
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Arbitrators, like experienced judges, 
cannot be presumed to be able to sift 
the truth from the mere contentions 
of counsel, asserts the author. 





cated intent of the parties, as manifested 
by the whole agreement or by the past 
practices of the parties themselves. Such 
a result is accomplished by objective rea- 
soning rather than rationalizing. If it is 
the function of the arbitrator to decide what 
is good for the parties on the basis of the 
equities, human needs and socio-economic 
considerations, there is no need for the par- 
ties to spend time negotiating an agreement. 
Such an approach will tend to dissipate the 
function and purpose of the collective bar- 
gaining agreement and substitute in its stead 
a superbureaucrat or czar having unlimited 
power without responsibility. Moreover, 
the ingrained prejudices of the arbitrator, 
which few humans can control, are thus 
given unrestricted play in a situation where 
his own interests are not directly affected. 


If judicialism requires the arbitrator to 
stick to his judicial “knitting” and refrain 
from disregarding the agreement between 
the parties, I am for it. Employers and 
unions need no superhumans who, without 
intimate knowledge of the industrial situa- 
tion involved, want to determine their way 
of “living together.” When they employ 
an arbitrator, they hire a judge, not a 
legislator. 


Mr. Singer makes the amazing statement 
that “evidence freezes an arbitral proceed- 
ing.” To take this statement literally un- 
doubtedly would do an injustice. I construe 
the statement to mean that “an informal 
presentation” of the facts by a spokesman 
for each side is preferable to sworn testi- 
mony elicited from witnesses having direct 
knowledge of the pertinent facts. Thus, 
the truth is to be debated rather than proved. 


One of the principal functions of an arbi- 
trator in a situation where a conflict of facts 
exists is to ascertain the truth. In this 
capacity his function is the same as that of a 
court. The persons with direct knowledge 
of the facts are best qualified to state them. 
Direct- and cross-examination under oath 
is the historical method in “free” countries 
of extracting the true facts. No better de- 
vice has been invented. Mere assertions by 
a spokesman are no substitute for direct testi- 
mony. Cross-questioning of the spokesman 
is unavailing. While testimony under oath 





does not necessarily assure that the truth 
will out, the expectancy of cross-examina- 
tion generally has a sobering influence. An 
arbitrator bent on impartial justice will want 
the facts fully and fairly presented. If he 
merely tries to “smell out” the facts, his 
own predilections will take over. 


The contentions concerning formal rules 
of evidence and offers of proof are just 
straw men set up to be easily knocked down. 
Most arbitrators permit any kind of evi- 
dence to go in. The only limitation im- 
posed is when a party rambles far afield, 
and thus unduly burdens the record or pro- 
longs the hearing. Since there is no appeal 
from an arbitrator’s ruling, technical objec- 
tions to evidence are rather futile. How 
then can the arbitrator be hampered in mak- 
ing his decision, since he is “the sole deter- 
minant of what is relevant and what is not”? 

To sum up, arbitrators, like experienced 
judges, cannot be presumed to be able to 
sift the truth from the mere contentions of 
counsel, 


No less amazing than Mr. Singer’s com- 
ment on evidence is his frank admission that 
his concept of arbitration requires the use 
of “compromise,” “mediation” and “shad- 
ing.” This is all justified on the ground 
that good relations must be encouraged so 
that production is maintained. Merely de- 
ciding the rights of the parties under the 
agreement will not do the trick. 


This approach overlooks the fact that 
one side, the union, is invariably the com- 
plainant in an arbitration case. The dispute 
arises over the union’s assertion to the em- 
ployer: “You have something that we want” 
or “You have done something we don’t 
want you to do.” Thus, the union is in the 
position of having everything to gain and 
nothing to lose. Mr, Singer implies that 
the arbitrator should not strictly enforce 
the legal rights of the parties, but should 
shade the award so that the union will not 
be so disappointed in the outcome that it 
will pick up its marbles and go home. In 
short, the union must be appeased or it 
might breach the agreement by invoking 
a work stoppage. This, of course, is an 
excellant way of keeping the arbitration mill 
going. Arbitrators, lawyers and unions 
cannot lose, but the poor employer takes 
an awful beating. 


It should be obvious by now that appease- 
ment is not the road to peace or mutual re- 
spect. If the union can avoid its‘contractual 
obligations by simply stirring up a fuss, con- 
tracts will become meaningless, and the 
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Good laber relations and continued 
production will be advanced by col- 
iective bargaining only if both sides 
are required to accept the bargain. 





foundation stone of collective bargaining 
will crumble. Irresponsibility is the fore- 
runner of chaos, wherein even the arbi- 
tration process becomes too cumbersome. 
Arbitrators who set themselves up as a 
supervening authority with the manifest in- 
tent of “shading” contractual rights for the 
benefit of either party are contributing to 
the demise of labor arbitration itself. Cer- 
tainly, an employer cannot afford to issue a 
blank check to a third party who has no 
responsibility after the check is signed. 


Good labor relations and continued pro- 
duction will be advanced by collective bar- 
gaining only if both sides are required to 
accept the bargain as made. The encour- 
agement of irresponsibility has never con- 
tributed to solid stability. Appeasement 
may result in a temporary truce, but en- 
during peace must be founded on mutual 
respect and equal responsibility. 


The place for mediation and compromise 
is at the bargaining table. The function of 
arbitration is to determine the rights of the 
parties without dabbling in their unrelated 
affairs. If the complaining party sustains 
the burden of proving he has been denied 
some right accorded him by the agreement, 
he should prevail. If not, the case should 
be dismissed. Arbitrators who insist 6n go- 
ing beyond the contractual frame of refer- 
ence in making an award create more 
problems than are solved. Gratuitous ad- 
vice is seldom well received. 


The reference to decisions by other ar- 
bitrators in comparable cases should give 
the arbitrator no concern. Such “prece- 
dents” are, at most, persuasive, since there 
is no appeal to the arbitrator who made the 
precedent. But employers and unions are 
entitled to look for guidance in existing 
decisions in similar cases. A principle ac- 
quires stature by repeated acceptance. If 
order instead of chaos is to rule in the field 
of arbitration, those who decide cases must 
accord some respect for the decision of 
other arbitrators. Unfortunately, because 
arbitrators are rather jealous of their pre- 
rogatives, it is possible in almost any case 
to find precedents in support of the conten- 
tions of either side. As the profession of 
arbitrating gains more stature, we may find 
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greater consistency in the principles enun- 
ciated in arbitration decisions. 

In any event, the urging of precedents 
by the parties should be no deterrent to the 
arbitrator, since there is no appeal if the 
precedent is disregarded. Only the prece- 
dents set by the arbitrator himself are likely 
to haunt him thereafter. 


The assertion that judicialism causes de- 
lay is equally baseless. This contention 
is more in the nature of an excuse for avoid- 
ing a judicial approach than a_ reason 
against it. Certainly, the orderly presenta- 
tion of testimony does not contribute to 
delay. The hearing itself usually consumes 
a negligible portion of the total time be- 
tween submission and decision. Situations 
where one of the parties is intent on be- 
clouding the issue by raising other irrelevant 
issues can be handled by the arbitrator. It 
would also appear that, if the arbitrator is 
not burdened with the obligation of pro- 
ducing a solution for all the complex human, 
social and economic problems that are in- 
herent in almost every union-management 
relationship, he will be more able to produce 
rapidly a decision on the immediate issue be- 
fore him. Applicable precedents should 
assist rather than deter the arbitrator, un- 
less these precedents present an obstacle 
to his natural inclinations. 

The arbitration process has come into 
wide use because it is faster than court ad- 
judication. It takes time to get on a court 
calendar, and even after the trial and deci- 
sion, there is the time-consuming appeal 
procedure. But the fact that there is no 
appeal from an arbitrator’s decision is the 
very reason why the arbitration process 
should be surrounded with proper safe- 
guards. Once an arbitrator secures juris- 
diction, his power is almost unchallengeable. 
The only restraint under which he operates 
is the possibility of not being selected to 
act again, but even this is not too effective 
since, unless the case is one which arouses 
wide interest, knowledge of his action is 
generally limited to the parties directly in- 
volved, one of which is not likely to be 
greatly disturbed. 

Since there is no appeal from an arbitra- 
tion award, there is no opportunity to cor- 
rect the effect of a bad decision until the 
contract is again opened for negotiations; 
and even then, the winning party can be 
expected to be most reluctant to abandon 
the advantage gained. If a trial court gets 
out of bounds, this situation can be cor- 
rected by appeal. The absence of appeal is 
the very reason why arbitrators should be 
circumspect in the award they issue. This 
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responsibility should restrain them from 
going afield from the immediate issue pre- 
sented. Decisions based on the arbitrator’s 
vague concept of what will produce “a good 
working relationship,” which is in deroga- 
tion of the rights of any parties to the 
agreement, are likely to do more harm than 
good, The parties have lived together for 
some time, and it is sheer presumption for 
an outsider to- assume that he can write a 
better agreement than they can. 

Admittedly, an arbitrator has a thankless 
and difficult job. While he is expected to 
have some experience in union-management 
relations, he is not supposed to have de- 





no right to expect human infallibility, they 
do have a right to expect the ultimate in 
honesty and integrity of those who offer them- 
selves as arbitrators. Arbitrators who want to 
be looked upon as having professional stature 
will have to conduct themselves accord- 
ingly. Arbitrators who undertake to meddle 
in industrial affairs beyond or in disregard 
of the contractual scope of reference become 
mere politicians without competence to ex- 
ercise the powers granted them. Good ar- 
bitrators will try to emulate good judges, 
since they too are required to judge. Since 
arbitration is an adjudicating process, there 
is every reason why the historic practices 


veloped any prejudices in 


the process. 
However, while employers and unions have 


be followed. 


which characterize our judicial system should 


{The End] 





GOOD CAUSE FOR REFUSING WORK 


(Recent decisions in unemployment benefit cases involving what constitutes refusing 
work with good cause, as reported in CCH UNEMPLOYMENT INSURANCE REPorTSs. ) 








The Reason 


The Ruling 


Ref. 





A welder refused work from a pre- 
vious employer at wages less than 
what he had been earning. 


An unemployed shipping clerk was 
frankly not interested in either of 
two suitable jobs mentioned by 
an employment interviewer, be- 
cause he felt the wages were too 
low. . 


The claimant, laid off due to lack 
of work, refused work at another 
plant of his employer so as to 
work on his farm during the layoff. 


A woman refused a part-time job as 
sales clerk because she did not 
want a part-time job. 


The claimant claimed that he had 
not received:a call-in card that 
had been mailed to him by the 
employment office. 


An unemployed factory worker re- 
fused work 15 miles from her 
home because there was no ade- 
quate transportation. 


The claimant, a bachelor, quit when 
the increase in the night shift 
schedule to include Saturday night 
interfered with his night life. 





Disparity in wages is not a “neces- 
sitous and compelling” reason for 
refusal to work. No benefits. 


For refusal of work without having 
been specifically offered either of 
the jobs, he incurred the statutory 
period of disqualification. He re- 
ceived no benefits. 


Refusing suitable work was held to 
disqualify him for benefits. 


Work of short duration is not in 
itself unsuitable. Hence, no benefits. 


Since a card is presumed delivered if 
it is not returned by the postal 
authorities, this was not good 
cause. No benefits. 


She need not accept it, as it was 
outside of her labor market. 
Benefits granted. 


The unemployment board thought 
his reason for quitting was just 
convenience, not hardship, and 
held him ineligible for benefits. 





Pa. J 8392 


Conn. { 8282 


Mich. { 8342.12 


Wash. { 8197.22 


Md. { 8109.025 


Ohio {| 8258.04 


N. Y. { 8774.11 
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Decisions of Courts and 
Administrative Agencies 








Six constitutional gentlemen decided that 
the federal government could not oper- 
ate certain steel mills. Three black-robed 
brethren held to the contrary, but law at the 
Supreme Court level is made by the will 
of the majority. The six who formed the 
majority are Justices Black, Jackson, Bur- 
ton, Clark, Douglas and Frankfurter. Chief 
Justice Vinson held in favor of the govern- 
ment’s seizure and he was supported by 
Justices Reed“and Mintan. 

The historic decision will receive studi- 
ous attention from writers on constitutional 
questions for years to come. We can do no 
more here than highlight some issues of 
the opinions rendered. First, a review of 
the factual background: 


“In the latter part of 1951, a dispute arose 
between the steel companies and their em- 
ployees over terms and conditions that 
should be included in new collective bar- 
gaining agreements. Long-continued con- 
ferences failed to resolve the dispute. On 
December 18, 1951, the employees’ repre- 
sentative, United Steelworkers of America, 
CIO, gave notice of an intention to strike 
when the existing bargaining agreements 
expired on December 31. Thereupon the 
Federal Mediation and Conciliation Service 
intervened in an effort to get labor and 
management to agree. This failing, the 
President on December 22, 1951, referred 
the dispute to the Federal Wage Stabiliza- 
tion Board to investigate and make recom- 
mendations for fair and equitable terms of 
settlement. This Board’s report resulted in 
no settlement. On April 4, 1952, the union 
gave notice of a nation-wide strike called 
to begin at 12:01 a. m. April 9. The indis- 
pensability of steel as a component of 
substantially all weapons and other war mate- 
rials led the President*to believe that the 
proposed work stoppage would immediately 
jeopardize our national defense and that 
governmental seizure of the steel mills was 
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necessary in order to assure the continued 
avajlability of steel. [The] President 
. issued Executive Order 10340... [di- 
recting] the Secretary of Commerce to take 
possession of and operate most of the steel 
milis throughout the country. The Secre- 
tary immediately issued his own possessory 
orders, calling upon the presidents of the 
various seized cOmpanies to serve as oper- 
ating managers for the United States. They 
were directed to carry on their activities in 
accordance with regulations and directions 
of the Secretary. The next morning the 
President sent a message to Congress re- 
porting his action. Cong. Rec., April 9, 
1952, p. 3962. Twelve days later he sent a 
second message. Cong. Rec., April 21, 1952, 
p. 4192. Congress has taken no action. 
“Obeying the Secretary’s orders under 
protest, the companies brought proceedings 
against him in the District Court. Their 
complaints charged that the seizure was not 
authorized by an act of Congress or by any 
constitutional provisions. The District Court 
was asked to declare the orders of the 
President and the Secretary invalid and to 
issue preliminary and permanent injunctions 
restraining their enforcement. Opposing the 
motion for preliminary injunction, the 
United States asserted that a strike dis- 
rupting steel production for even a brief 
period would so endanger the well-being 
and safety of the nation that the President 
has ‘inherent power’ to do what he had 
done—power ‘supported by the Constitu- 
tion, by historical precedent; and by court 
decisions’. The Government also contended 
that in any event no preliminary injunction 
should be issued because the companies 
had made no showing that their available 
legal remedies were ina‘<quate or that their 
injuries from seizure would be irreparable. 
Holding against the- Government on all 
points, the District Court on April 30 
issued a preliminary injunction restraining 
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the Secretary from ‘continuing the seizure 
and possession of the plant . . . and from 
acting under the purported authority of 
Executive Order No. 10340’. On the 
same day the Court of Appeals stayed the 
District Court’s injunction. Deeming 
it best that the issues raised be promptly 
decided by this [the Supreme] Court, we 
granted certiorari on May 3 and set the 
cause for argument on May 12.” 


On June 2, the United States Supreme 
Court ruled, six to three, that the President 
has no authority under the Constitution to 
seize private property of industry by exec- 
utive order on the grounds that a work stop- 
page is imminent as a result of a labor 
dispute and that continued operation of the 
industry’s facilities is necessary because of 
a national emergency. = 


THE “INHERENT POWER" ISSUE 


Justice Black.—“Nor can the seizure or- 
der be sustained because of the several con- 
stitutional provisions that grant executive 
power to the President.* In the framework 
of our Constitution, the President’s power 
to see that the laws are faithfully executed 
refutes the idea that he is to be a lawmaker. 
The Constitution limits his functions in the 
lawmaking process to the recommending of 
laws he thinks wise and the vetoing of laws 
he thinks bad. And the Constitution is 
neither silent nor equivocal about who shall 
make laws which the President is to exe- 
cute.” (21 Lasor CAsEs, page 81,646.) 


Justice Jackson.—“The Solicitor General 
seeks the power of seizure in three clauses 
of the executive article, the first reading, 
‘the executive Power shall be vested in a 
President of the United States of America.’ 
Lest-I be thought to exaggerate, I quote 
the interpretation which his brief puts upon 
it: ‘In our view, this clause constitutes a 
grant of all the executive powers of which 
the Government is capable.’ If that be true, 
it is difficult to see why the forefathers 
bothered to add several specific items, in- 
cluding some trifling ones. 

“The example of such unlimited executive 
power that must have most impressed the 
forefathers was the prerogative exercised 
by George III, and the description of its 
evils in the Declaration of Independence leads 
me to doubt that they were creating their 
new Executive in his image. Continental 
European examples were no more appeal- 
ing. And if we seek instruction from our 
own times, we can match it only from the 
executive powers in those governments we 
disparagingly describe as totalitarian. I 
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cannot accept the view that this clause is a 
grant in bulk of all conceivable executive 
power but regard it as an allocation to the 
presidential office of the generic powers 
thereafter stated.” (21 LasBor Cases, pages 
81,690-81,691.) 


Justice Burton.—“Does the President, in 
such a situation, have inherent constitu- 
tional power to seize private property which 
makes congressional action in relation thereto 
unnecessary? We find no such power avail- 
able to him under the present circumstances. 
The present situation is not comparable to 
that of an imminent invasion or threatened 
attack. We do not face the issue of what 
might be the President’s constitutional 
power to meet such catastrophic situations.” 
(21 Lapor Cases, page 81,698.) 


Justice Clark—‘“I conclude that where 
Congress has laid down specific procedures 
to deal with the type of crisis confronting 
the President, he must follow those proce- 
dures in meeting the crisis; but that in the 
absence of such action by Congress, the 
President’s independent power to act de- 
pends upon the gravity of the situation con- 
fronting the nation. I cannot sustain the 
seizure in question because here, as in Little 
v. Barreme, Congress had prescribed meth- 
ods to be followed by the President in 
meeting the emergency at hand.” (21 Lasor 
CASES, page 81,699.) 


Justice Douglas.—-“We could not sanction 
the seizures and condemnations of the steel 
plants in this case without reading Article 
II as giving the President not only the 
power to execute the laws but to make 
some. Such a step would most assuredly 
alter the pattern of the Constitution. 


“We pay a price for our system of checks 
and balances, for the distribution of power 
among the three branches of government. 
It is a price that today may seem exorbitant 
to many. Today a kindly President uses 
the seizure power to effect a wage increase 
and to keep the steel furnaces in production. 
Yet tomorrow another President might use 
the same power to prevent a wage increase, 
to curb trade unionists, to regiment labor 
as oppressively as industry thinks it has 
been regimented by this seizure.” (21 LABor 
CASES, pages 81,687-81,688. ) 


Justice Frankfurter.—‘“‘By the Labor Man- 
agement Relations Act of 1947, Congress 
said to the President, ‘You may not seize. 
Please report to us and ask for seizure 
power if you think it is needed in a specific 
situation.’ This of course calls for a report 
on the unsuccessful efforts to reach a vol- 
untary settlement, as a basis for discharge 
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by Congress of its responsibility—which it 
has unequivocally reserved—to fashion fur- 
ther remedies than it provided. 

“It is not a pleasant judicial duty to find 
that the President has exceeded his powers 
and still less so when his purposes were dic- 
tated by concern for the Nation’s well- 
being, in the assured conviction that he 
acted to avert danger. But it would stultify 
one’s faith in our people to entertain even 
a momentary fear that the patriotism and 
the wisdom of the President and the Con- 
gress, as well as the long view of the imme- 
diate parties in interest, will not find ready 
accommodation for differences on matters 
which, however close to their concern and 
however intrinsically important, are over- 
shadowed by the awesome issues which con- 
front the world.” (21 Lasor Cases, pages 
81,653, 81-657.) 


THE COMMANDER-IN-CHIEF ISSUE 


Justice Black.—“‘The order cannot prop- 
erly be sustained as an exercise of the Presi- 
dent’s military power as Commander in 
Chief of the Armed Forces. The Govern- 


ment attempts to do so by citing a number 
of cases upholding broad powers in military 
commanders engaged in day-to-day fighting 
in a theater of war. Such cases need not 
concern us here. Even though ‘theater of 
war’ be an expanding concept, we cannot 
with faithfulness to our constitutional sys- 
tem hold that the Commander in Chief of 
the Armed Forces has the ultimate power 
as such to take possession of private prop- 
erty in order to keep labor disputes from 
stopping production.” (21 Lasor Cases, 
page 81,646.) 


Justice Jackson.—“ this loose ap- 
pellation is sometimes advanced as support 
for any presidential action, internal or ex- 
ternal, involving use of force, the idea being 
that it vests power to do anything, any- 
where, that can be done with an army or 
navy. 

“That seems to be the logic of an argu- 
ment tendered at our bar—that the Presi- 
dent having on his own responsibility, sent 
American troops abroad derives from that 
act ‘affirmative power’ to seize the means 
of producing a supply of steel for them. 





United Press Photo 


In the historic oral arguments before the United States Supreme Court on the constitu- 
tional question of whether President Truman had legal authority to seize the steel mills, 
Acting Attorney General Philip B. Perlman (left) was pitted against the steel industry's 
chief attorney, John W. Davis (right). 
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To quote, ‘perhaps the most forceful illus- 
trations of the scope of presidential power 
in this connection is the fact that American 
troops in Korea, whose safety and effective- 
ness are so directly involved here, were sent 
to the field by an exercise of the President’s 
constitutional powers.’ Thus, it is said that 
he has invested himself with ‘war powers’. 

“T cannot foresee all that it might entail 
if the Court should indorse this argument. 
Nothing in our Constitution is plainer than 
that declaration of a war is entrusted only 
to Congress. 

“What the power of command may in- 
clude I do not try to envision, but I think 
it is not a military prerogative, without sup- 
port of law, to seize persons or property 
because they are important or even essen- 
tial for the military and naval establishment.” 
(21 Lasor CAsEs, pages 81,691-81,692.) 


Justice Douglas.—“But our history and 
tradition rebel at the thought that the grant 
of military power carries with it authority 
over civilian affairs.” (21 Lapor CASEs, page 


81,687.) 


JUSTICE VINSON DISSENTING 


“The Union and the plaintiffs bargained 
for 6 months with over 100 issues in dis- 
pute—issues not limited to wage demands 
but including the union shop and other mat- 
ters of principle between the parties. At the 
time of seizure there was not, and there is 
not now, the slightest evidence to justify 
the belief that any strike will be of short 
duration. The Union and the steel compa- 
nies may well engage in a lengthy struggle. 
Plaintiff's counsel tells us that ‘sooner or 
later’ the mills will operate again. That may 
satisfy the steel companies and, perhaps, 
the Union. But our soldiers and our allies 
will hardly be cheered with the assurance 
that the ammunition upon which their lives 
depend will be forthcoming—‘sooner or 
later’, or, in other words, ‘too little and too 
late’. 

“Accordingly, if the President has any 
power under the Constitution to meet a 
critical situation in the absence of express 
statutory authorization, there is no basis 
whatever for criticizing the exercise of such 
power in this case. 





“The steel mills were seized for a public 
use. The power of eminent domain, invoked 
in this case, is an essential attribute of sov- 
ereignty and has long been recognized as a 
power of the Federal Government. Kohl v. 
United States, 91 U. S. 367 (1876). Plaintiffs 
cannot complain that any provision in the 
Constitution prohibits the exercise of the 
power of eminent domain in this case.” (21 
Lagpor CASsEs, page 81,706.) 


Short Shorts 


Where strikers have been replaced for 
more than six months, they no longer have 
any right to bring an unfair labor-practice 
charge, and the NLRB cannot find an 
employer guilty of refusal to bargain on 
the basis of a continuing refusal originating 
prior to the six-month period.—American 
Federation of Grain Millers v. NLRB, 21 
Lagpor Cases { 67,015. 


An order of the Board based on an ori- 
ginal and amended charge is enforced even 
though the amended charge is filed more 
than six months from the time the alleged 
unfair labor practices occurred. Where the 
amended charge is but an amplification of 
the original charge, the six-month period 
is calculated from the time of the original 
filing —NLRB v. Greenville Cotton Oil Com- 
pany, 21 Lasor Cases { 67,014. 


Even without the prior publication of 
rules and regulations regarding the issuance 
of subpoenas, the NLRB has the right to 
issue subpoenas before it issues a complaint. 
On a petition to enforce such a subpoena, 
the district court may modify the subpoena 
or deny its enforcement if it is too broad or 
oppressive but not on the ground that 
the Board lacked authority to issue the sub- 
poena—NLRB v. Anchor Rome Mills, Inc., 
21 Lapor Cases 7 67,013. 


Union’s objection to an election on the 
ground that the employer discriminatorily 
laid off four employees on election day is 
overruled where these employees had least 
seniority in their department and were laid 
off due to lack of work, and where they 
voted in the election without challenge.— 
California Cedar Products Company, 2 CCH 
Lapor LAw Reports (4th Ed.) J 11,564. 





THE DEVELOPING LAW—Continued from page 454 





And Mr. 


tion of governmental powers.” 
Justice Clark said: 
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“T conclude that where 
Congress has laid down specific procedures 


to deal with the type of crisis confronting 
the President, he must follow those pro- 
cedures in meeting the crisis; but that in 
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the absence of such action by Congress, the 
President’s independent power to act de- 
pends upon the gravity of the situation 
confronting the nation. I cannot sustain 
the seizure in question because here 
Congress had prescribed methods to be fol- 
lowed by the President in meeting the 
emergency at hand.” 


Mr. Justice Burton went one step further 
in qualifying his concurrence in the deci- 
sion of the Court. He seemed to imply 
that he might have viewed the situation 
differently if the emergency were graver, 
even though the Congress had established 
one method of dealing with the problem 
and the President had chosen another: 
“The present situation is not comparable 
to that of an imminent invasion or threat- 
ened attack. We do not face the issue of 
what might be the President’s constitu- 
tional power to meet such catastrophic 
situations.” 


While Justices Burton and Clark would 
thus qualify the meaning of the decision, 
restricting it as narrowly as possible to the 
facts of the case, Mr. Justice Douglas con- 
curred in opinion as well as decision with 
Mr. Justice Black. For Mr. Justice Douglas, 
the fundamental and vital points were that 
the seizure was a legislative act and that 
such legislative acts are open only to the 
Congress, under our Constitution: “The 
language of the Constitution is not am- 
biguous or qualified. It places not some 
legislative power in the Congress; Article I, 
Section 1 says ‘All legislative Powers 
herein granted shall be vested in a Con- 
gress of the United States, which shall con- 
sist of a Senate and House of Representa- 
tives.’” Concluding, Mr. Justice Douglas 
said: “We could not sanction the seizures 
and condemnations of the steel plants in 
this case without reading Article IT as giv- 
ing the President not only the power to 
execute the laws but to make some. Such 
a step would most assuredly alter the pat- 
tern of the Constitution.” 


\ R. Justice Frankfurter’s is the most 
i sinuous and complex of the concurring 
opinions. While concurring in all respects 
with Mr. Justice Black’s holding, Mr. 
Justice Frankfurter thought it necessary to 
give the major points considerably more 
perspective. Thus, after a brief analysis of 
the question whether the constitutional is- 
sue ought to be met at the current stage of 
the proceedings, and: an affirmative conclu- 
sion on that point, Mr. Justice Frankfurter 
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explored in some detail the deliberate, con- 
scious Congressional rejection of the pro- 
posal that the President be vested with 
general seizure powers in situations such as 
those posed in the steel dispute. Then Mr. 
Justice Frankfurther analyzed, without 
passing on their validity, the occasions on 
which Presidents had previously seized in- 
dustrial facilities. “‘President Wilson,” Mr. 
Justice Frankfurter pointed out, “acted, or 
at least purported to act, under authority 
granted by Congress. Thus, his seizures 
cannot be adduced as interpretations by a 
President of his own powers in the absence 
of statute.” And all but three of President 
Franklin D. Roosevelt’s seizures, the 
Justice noted, occurred either under the 
sanction of law or during World War II. 
All three of these seizures occurred in the 
six-month period between June and Decem- 
ber of 1941. “We need not split hairs in 
comparing those actions to the one before 
us,” Mr. Justice Frankfurter observed, 
“though much might be said by way of 
differentiation.” The object of this survey 
was to suggest the inadequacy of any argu- 
ment which would find authority for the 
steel seizure in a long-accepted course of 
executive conduct. These “three isolated 
instances” do not, in Mr. Justice Frank- 
furter’s opinion, add up to the settled 
course of executive construction which has 
at times persuaded the Court to concede 
the existence of executive power. “Nor,” 
the Justice added, “do they come to us 
sanctioned by long-continued acquiescence 
of Congress giving decisive weight to a 
construction by the Executive of its powers.” 


f her's Chief Justice’s dissenting opinion, in 
which he was joined by Justices Reed and 
Minton, is too long and too factual for de- 
tailed recapitulation here. However, the 
fundamental legal points involved in this 
discursive opinion are surprisingly few. In 
fact, there was only one of any real signifi- 
cance: The Chief Justice asserted that 
the President had in fact been attending 
faithfully to his constitutional duty of en- 
forcing the laws which Congress had 
passed. In the Chief Justice’s view, the 
President had, in seizing the steel com- 
panies, merely been doing his best to 
effectuate all the laws passed by Congress 
to govern the role of the United States in 
the current world situation. Without the 
continued, uninterrupted production of steel, 
said the Chief Justice, we simply cannot 
perform the international obligations we 
have assumed. 
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Wage Board Liberalizes Health 
and Welfare Plan Regulation 


Many of the headaches confronting the 
Wage Stabilization Board, employers and 
unions in regard to health and welfare plans 
were eliminated by the Board recently under 
its revised Regulation 19. All detailed quali- 
fications were removed, and the number 
of basic requirements was reduced to a 
minimum. 


The specific standards established by 
Resolution 78 for approving health and wel- 
fare benefits have been scrapped, and, in 
their place, the revision provides that “the 
Board shall disapprove any plan which it 
deems to be unstabilizing.” Thus, the numer- 
ous requirements concerning costs, benefits 
and other factors, which had in many cases 
made it difficult for the parties to choose a 
plan best adapted to their particular needs, 
were replaced by a limited number of basic 
requirements. The new regulation further 
provides that a plan will be held up for 
special review by a tripartite committee 
only if it includes benefits not outlined in 
the revision or if it appears to be “un- 
stabilizing.” 

Carried over into the revised regula- 
tion is the provision requiring that reports 
for approval be filed with the WSB. These 
reports will then be automatically approved 
unless the employer receives word to the 
contrary within 30 days after receipt of the 
plan is acknowledged by the board. WSB 
Form 501 may still be used; however, a new 
form is now being prepared by the board. 

The main provision of the new regulation 
which lists and defines the benefits covered 
(Section 1) follows: 


“An employer, or an employer and union, 
as the case may be, may put into effect a 
new health and welfare plan or modify an 
existing plan to provide one or more of the 
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health and welfare benefits defined below, 
subject to the reporting and review provi- 
sions of Section 5 below. 

“(a) Temporary disability and paid sick 
leave: Cash payments which indemnify an 
employee for wage loss while disabled by 
any injury or illness, including paid sick 
leave. 

“(b) Hospital expense: Partial or com- 
plete payment of expenses incurred by an 
employee or his dependents for (1) hospital 
room and board charges, other than private 
accommodations, and (2) other hospital 
costs, typically called “extras” or “miscel- 
laneous charges.” 

“(c) Surgical expense: Partial or com- 
plete payment of surgical expenses incurred 
by an employee or his dependents, including 
surgical care in obstetrical cases. 

“(d) Medical expense: Partial or complete 
payment of medica! expenses incurred by 
an employee or his dependents, other than 
those expenses covered by surgical or hospi- 
tal expense benefits. 

“(e) Group life insurance: A benefit, pay- 
able upon the death or permanent and total 
disability of an employee, provided on a 
group term or equivalent basis. 

“(f) Accidental death and dismemberment: 
A benefit payable upon the accidental death 
or dismemberment of an employee.” 

Section 5 referred to above outlines the re- 
porting and 30-day waiting-period provisions. 


Rail Board Permits 
Automatic Wage Adjustments 


Those rail carriers which were not parties 
to the national agreements concluded on 
May 23, 1952, are now permitted to make 
wage adjustments similar to those contained 
in the agreements without prior approval 
of stabilization authorities. That is the 
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3oard’s new Wage Adjustment Order No. 
2. It does not, however, require or direct 
any carrier to raise wages. 

The agreements referred to in the new 
order are those between: (1) the Switch- 
mens’ Union of North America and carriers 
represented by the Western Carriers’ Con- 
ference Committee (dated September 21, 
1950); (2) the Railroad Yardmasters of 
America and carriers represented by the 
Eastern, Western and Southeastern Car- 
riers’ Conference Committees (dated No- 
vember 2, 1950); (3) the Brotherhood of 
Railroad Trainmen and carriers represented 
by the Eastern, Western and Southeastern 
Carriers’ Conference Committees (dated 
May 25, 1951); and (4) agreements of the 
Brotherhood of Locomotive Engineers, the 
Brotherhood of Locomotive Firemen and 
Enginemen and the Order of Railway Con- 
ductors with carriers represented by the 
Eastern, Western and Southeastern Carriers’ 
Conference Committees (dated May 23, 
1952). 

Since it has been customary for many of 
the small carriers to hold off making pay 
adjustments until national railroad wage 
settlements are reached, the rail board indi- 
cated its reason for issuing the new order 
was “to facilitate the prompt and orderly 
disposition of wage adjustments for operat- 
ing railroad employees and to avoid intra- 
carrier and inter-carrier wage and salary 
inequities.” 


Demoted Employee Can Retain 
Former Salary, SSB Rules 


An employee who is demoted or trans- 
ferred to a lower paying position can still 
receive his former salary, provided that he 
has been in the higher paid job for three 
years, according to a recent amendment by 
the Salary Stabilization Board of its Regu- 
lation No. 3. Formerly, the employee could 
receive no more than the maximum wage 
for the lower paid job if he had held that 
position for over 90 days. 


New Procedural Regulation 
Issued by Rail Board 


The standard procedures to be tollowed 
by parties wishing to use the services of the 
Railroad and Airline Wage Board are ex- 
plained by the board in its new Procedural 
Regulation No. 1. 

These procedures are to be used when 
parties wish to submit to the board either 
of two types of applications regarding pro- 
posed adjustments: (1) requests for rulings 
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as to whether proposed adjustments are 
permissible without specific approval or (2) 
petitions for approval of adjustments not 
permitted without specific approval. 

Reports or petitions must be filed jointly 
by the employer and union where the em- 
ployees are organized, unless a signed copy 
of the collective bargaining agreement or 
arbitration award, or “other document which 
satisfies the Board” is included. Where the 
employees are not represented by a union, 
the employer alone shall file the petition or 
report. 


Wage Board Issues 
Latest Interpretations 


The Wage Stabilization Board came out 
recently with its Interpretation Bulletin 
No. 18, which contained rulings on general 
wage increases, pension and profit-sharing 
plans, individual increases in new plants, 
employment agency fees and classification 
of new plants. 

Rulings touching on general increases in- 
cluded the following: 

(1) When individual increases to em- 
ployees in a certain unit are unequal, the 
board points out that calculation of the 
average hourly increase may be done by 
dividing the total of individual increases by 
the number of employees. 

(2) Unless supporting facts show the in- 
crease to be a bona fide merit or length-of- 
service increase, it will be presumed to be 
a general increase. 

(3) Where an increase equal to the bal- 
ance remaining under GWR 6 is granted 
at the same time as a cost-of-living increase 
under GWR 8, both increases may be 
rounded off in the same way as if the ad- 
justments were given at different times. 

(4) The method for figuring increases 
caused by modifications of incentive sys- 
tems is set forth. 

(5) Interpretations have been adopted 
concerning the application of the board’s 
Resolution 68 which deals with the granting 
of both general and cost-of-living raises 
where multi-employer bargaining exists. 

(6) When an employer wishes to give a 
second cost-of-living raise in the absence 
of an escalator clause, such an increase 
may be computed on a percentage basis 
even though the first increase was figured 
on a cents-per-hour, across-the-board basis, 
and vice versa. 

Regarding pension and profit-sharing plans, 
the rulings cover: 

(1) The requirement that benefits for 
employees who cease working before their 
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retirement shall not carry a cash surrender 
value to employees is explained. The in- 
tention here is to hold off accrued benefits 
until the normal retirement age—not to 
keep them from being credited to the em- 
ployee’s account. ; 

(2) If a lump-sum severance or retire- 
ment benefit would total $10 or less per 
month and is payable for life, it will be 
approved by the board’s pension committee. 

(3) An employee who has not participated 
in a profit-sharing plan for ten years and 
who retires before age 65 or because of 
permanent disability is permitted payments 
under that plan by a recent amendment; 
however, the requirement concerning pay- 
ments beginning ten years after the em- 
ployee’s admission to the plan applies only 
to severance and not to retirement benefits. 

Wage matters concerning new plants are 
covered in the following rulings: 

(1) The experience an employer has gained 
in an existing plant may not be used for 
granting merit and length-of-service in- 
creases in a new plant in a labor market 
area where it operates its old plant. 

(2) The formula for applying GWR 5, 
Revised, 6 per cent option by new plants 
is outlined. 

(3) The addition of a new production item 
does not necessarily make an existing manu- 
facturing establishment a new plant. 

(4) An employer engaged in transient 
operations is not considered to have started 
a new plant when operations are started at 
a new location in another area, if he hires 
labor at the central office on a permanent 
basis. 

The payment of employment agency fees 
by an employer directly to the agency is 
permitted even though it was not the em- 
ployer’s practice prior to January 25, 1951. 


Local Printer Subject 
to FLSA Requirements 


Even though all of a printing establish- 
ment’s products are sold locally, they are 
considered to be produced for commerce 
within the meaning of the Fair Labor Stand- 
ards Act if they will eventually flow into 
interstate commerce in the “normal and 
ordinary course of business.” So ruled the 
Fifth Circuit, in reversing the lower court 
on this point. 

The printing firm manufactures and sells 
labels, tags, sales tickets and similar prod- 
ucts to various firms which transact busi- 
ness in interstate commerce. It derives 
approximately 80 per cent of its business in- 
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come from these firms, with the remaining 
20 per cent coming from over-the-counter 
sales of general office supplies. The printer’s 
customers in turn use 58.8 per cent of the 
firm’s total production in interstate com- 
merce, “either alone or in connection with 
other products, in the normal and ordinary 
course of the customers’ businesses.” 

The administrator of the Wage and Hour 
Division brought this action to enjoin the 
printing company from violating the mini- 
mum wage, Overtime pay and illegal ship- 
ment provisions of the act. However, the 
trial court found that the firm was not en- 
gaged in producing goods for commerce, 
but rather, operated as a retail establishment 
which is exempted by the act. 

The Fifth Circuit, on the other hand, held 
that if an employer “knows, or reasonably 
should know” that his goods will eventually 
move in interstate commerce, or if he “in- 
tends or expects that it will so move,” he 
is a producer of goods for commerce. As to 
its status as a retail establishment, the court 
pointed out that the evidence presented 
failed to establish it as such—Tobin v. 
Celery Printing Company, 21 Lasor CASES 
{ 67,001 (June 5, 1952). 

In another recent case, an aerial crop- 
dusting service was also held subject to the 
FLSA, since its employees are “not em- 
ployed in farming or by a farmer or on a 
farm,” but are instead engaged “in closely 
related processes and occupations directly 
essential to the production of agricultural 
crops for interstate commerce.” The em- 
ployer therefore was held not to be exempt 
from the act, and was directed to stop pay- 
ing his employees a flat weekly salary re- 
gardless of hours worked, as they were not 
required to work irregular hours.—T7obin 
v. Wenatchee Air Service, Inc., 21 Lasor 
Cases § 67,019 (May 27, 1952). 


Form 300 Must Be Used 
for Salary Adjustments—SSB 


The failure of many employers to use 
Office of Salary Stabilization Form No. 300 
in filing their applications for salary ad- 
justments “is time consuming and costly 
both to the employer and the Government,” 
Joseph D. Cooper, OSS executive director, 
stated recently. As a result he has directed 
that applications not filed on this form will 
be returned to the sender after June 15, 
1952. The required use of this form has, 
however, been on the books since Salary 
Procedural Regulation No. 1 was issued on 
March 6, 1952. 
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House Approves $5 Monthly 
Old Age Benefit Increase 


Social security benefits for 4% million 
Americans now receiving old age and sur- 
vivors insurance benefits would be increased 
at least $5 a month if the Senate passes and 
the President approves H. R. 7800, which 
was passed by the House June 17. 

Introduced by Chairman Doughton of the 
House Ways and Means Committee, the 
bill grants the added payment by increasing 
the primary benefit percentage on earnings 
after 1950 from 50 to 55 per cent of the first 
$100 of average monthly wage. The sec- 
ondary benefit of 15 per cent of the next 
$200 is the same as in the present law. 
Persons receiving benefits based on earnings 
from 1937 would receive the greater of an 
increase of $5 or 12% per cent. 

Permitted earnings by retired persons 
would be increased from $50 to $70 without 
any deductions being made from benefits. 

The bill also proposes to freeze the wage 
credits of permanently and totally disabled 
workers in order to maintain benefits at the 
maximum rate achieved during the years 
worked with claimants under the provision 
required to furnish proof of their disability. 

In addition, wage credits of $160 a month 
for those on active military duty between 
July 24, 1947, and January 1, 1954, would 
be provided. A two-year extension, until 
January 1, 1955, would be made of the pres- 
ent deadline before which states could enter 
agreements with the federal government for 
coverage of state and local employees. 


Senate Refuses Seizure 
Powers to President 


The President’s request for seizure legis- 
lation to terminate the steel strike was 
turned down flatly by the Senate during its 
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consideration of the bill to amend and ex- 
tend the Defense Production Act. The 
Senate rejected four amendments which 
would have provided for seizure and adopted 
instead an amendment by Senator Byrd to 
request the immediate invoking of the in- 
junction provisions of the Taft-Hartley Act. 


The tenor of the Senators’ feelings upon 
the issue was indicated when a proposed 
amendment by Senator Morse which would 
have had the Senate “recommending” rather 
than “requesting” the use of the injunction 
provisions was defeated by a vote of 65 
to 15. 


Senate Would Extend Wage, Price 
Controls, Curb WSB Authority 


The Senate built a house for the Wage 
Stabilization Board and then put a fence 
around it when, on June 12, they passed a 
bill, S. 2594, which extends the President’s 
wage and price control authority until March 
1, 1953. Included in the bill was a non- 
binding provision calling on the President 
to invoke the 80-day injunction of the Taft- 
Hartley Act to end the steel strike. 


While under the original Defense Produc- 
tion Act, the President was given the im- 
plied power to set up the Wage Stabilization 
Board, the Senate bill itself would establish 
the board. The tripartite organization of 
the board is continued as at present, but the 
bill requires that all members appointed by 
the President must be confirmed by the 
Senate. The present board would be dis- 
solved 30 days after the passage of the 
amendment and the new board would be 
continued until March 1, 1953. Public mem- 
bers’ compensation would be $15,000 per 
year and labor and industry members would 
receive $50 per day of actual work plus 
expenses. 
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The bill provides that the board could 
enter a labor dispute only at the request or 
consent of the parties involved and limits 
its jurisdiction to disputes involving wages, 
salaries and other compensation. Disputes 
involving other issues—such as the union 
shop—would, insofar as the federal govern- 
ment is concerned, be handled by other ad- 
ministrative units set up by Congressional 
enactment. 

Also written into the bill was an amend- 
ment to the Walsh-Healey Public Contracts 
Act, setting up a 90-day period for employ- 
ers to secure a review of minimum wage 
determinations of the Secretary of Labor on 
government contracts of $10,000 or more; 
and establishing ‘the right of judicial review 
of any legal question, including, but not 
limited to, wages and the interpretation of 
the terms “locality,” “regular dealer,” “man- 
ufacturer” and “open market.” 

The measure goes to the House, where 
the Banking Committee has reported its 
new control measure, H. R. 8210. 

Another section of the Senate bill re- 
moves from wage stabilization the pay and 
bonuses of professional engineers, architects 
and certified public accountants and another 
provision permits the inclusion of execu- 
tives in profit-sharing plans which were in 
effect prior to January 15, 1950. Present 
rules exempt profit-sharing plans from wage 
controls but limit the number of employees 
who may participate. 

Part of the bill is devoted to the “intent” 
of Congress that the government should 
stop allocating scarce materials and decon- 
trol wages and prices as quickly as possible. 
This is not mandatory, but merely encour- 
ages the government to end controls as 
soon as they are no longer needed. 

The Senate bill, in addition to the numer- 
ous provisions directly affecting labor, con- 
tains provisions relating to price, rent and 
import controls. 


Workmen's Compensation 
Legislation Summary 


A summary of all laws enacted by state 
legislatures during 1952 to date relating to 
workmen’s compensation and occupational 
disease statutes is presented below. A fuller 
treatment of some of these laws has been 
presented in earlier issues. 

California.—The presumed minimum yearly 
average earnings of California National 
Guard Reserve ‘members were increased from 
$1,200 to $2,500 by Chapter 22, approved 
and effective April 17, 1952. 
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Georgia.—The definition of the word “em- 
ployer” was extended so as to include coop- 
eratives and nonprofit corporations engaged 
in furnishing telephone service by Act 754, 
approved and effective March 4, 1952. 


Kentucky.—Maximum weekly compensa- 
tion benefits for death were increased from 
$23 to $26, for total, permanent or temporary 
disability, from $24 to $27 and for partial 
disability, from $21 to $24 by H. B. 228, 
approved March 18, 1952, and effective June 
19, 1952. The enactment also increased the 
aggregate maximum from $8500 to $9500 in 
death cases, from $10,000 to $11,500 in total 
disability cases, and from $8600 to $9500 in 
cases of partial disability; and made the 
employer liable for furnishing artificial mem- 
bers and braces provided that these, together 
with his other liability for medical, surgical 
and hospital treatment, do not exceed $2500. 

The employer, upon the employees re- 
quest, is required to furnish the employee 
with a copy of the doctor’s report showing 
in detail the nature and condition and effect 
of the employee’s injury by S. 238, ap- 
proved March 24, 1952, and effective June 
19, 1952. The enactment also provides that 
an employee, examined by his own doctor, 
must furnish a copy of the doctor’s report 
to the employer or the board if required 
by either. 


Massachusetts.—The maximum period 
for bodily disfigurement was extended to 
125 weeks and the maximum period for the 
loss of bodily functions or sense other than 
hearing or sight to 100: weeks by Chapter 
60, approved February 25, 1952, and effec- 
tive May 25, 1952. 

In cases of less than total loss of use of a 
leg, foot, arm or hand, the maximum bene- 
fit period is the same proportion of the pe- 
riod applicable in the event of total loss as 
the functional loss bears to the total loss 
of use of such member. The provision was 
made by Chapter 84, approved and effective 
February 27, 1952. 


Michigan.—The presumption that the 
salaries or wages of volunteer fire depart- 
ment members are such amounts as would 
secure maximum benefit to them is provided 
by Act 77, approved April 24, 1952, and 
effective September 18, 1952. 

The notice of cancellation requirement 
was increased from ten to 20 days by Act 
107, approved and effective April 11, 1952. 

Employees may institute negligent third- 
party suits notwithstanding acceptance of 
compensation or suit for compensation, and 
an employer or insurer may bring such 
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suits if the employee fails to do so within 
one year after injury under authorization 
of Act 155, approved April 24, 1952, and 
effective September 18, 1952. The enact- 
ment also authorizes settlements and re- 
leases by any plaintiff but provides that 
employee settlements or releases will not 
bar suits by the employer or insurer. Amounts 
recovered from third-party suits are first 
used to reimburse the employer or carrier 
for compensation paid and expenses incur- 
red with the balance going to the employee 
as an advance payment on any future com- 
pensation benefits. 

Maximum disability compensation benefits 
were increased $4 per week and minimum 
benefits $3 per week with the same $4 maxi- 
mum and $3 minimum increases extended 
to the death benefits payable to beneficiaries 
by Act 263, approved May 7, 1952, and effective 
September 18, 1952. The amount allowed for 
burial expenses was also raised from $300 


to $400. 

New Jersey.—Not more than $50,000 of 
any excess over $1,250,000 in the second 
injury fund was authorized to be used in 
any one fiscal year for administrative ex- 
penses of the Division of Workmen’s Com- 
pensation by Chapter 80, approved and ef- 
fective April 24, 1952. 

No substitute agreements may operate as 
a bar to formal determinations of any con- 
troversy unless approved in open court by 
the commissioner, the director, a deputy 
director or a referee designated as a “ref- 
eree, formal hearings,” provided Chapter 
269, approved May 22, 1952, and effective 
July 1, 1952. 


New York.—Podiatrists are authorized to 
treat foot injuries by Chapter 787, approved 
April 17, 1952, and effective September 1, 
1953. 

Benefits are provided for volunteer fire- 
men killed or injured while answering a 
call for assistance from neighboring towns, 
villages, fire districts, etc. by A. 2262, ap- 
proved and effective March 31, 1952. 

Voluntary coverage of any group of civil 
defense volunteers as so defined by the New 
York state civil defense commission is pro- 
vided by S. 2130, approved and effective 


March 29, 1952. 


Rhode Island.—Maximum liability for 
burial expenses was increased from $300 to 


$500 by H. B. 538, approved and effective 
April 25, 1952. 

The maximum permissable benefits for 
hospital room, board and nursing care was 
increased from $10 to $12 per day by H. B. 
737, approved and effective April 25, 1952. 


Workmen’s compensation benefits were 
extended to members of civil defense forces 
by H. B. 824, approved and effective April 
23, 1952. 


Virginia—Maximum weekly compensa- 
tien benefits were increased from $20 to $25 
for death and total and partial disability; 
the aggregate maximum in death cases was 
increased from $6,000 to $7,500 and in cases 
of total permanent disability, from $7,800 
to $10,000; and the maximum for burial ex- 
penses was increased from $150 to $250 in 
the case of an employee having dependents 
and from $150 to $300 where an employee 
has no dependents, The increases were 
made by H. B. 16, approved March 8, 1952, 
and effective June 28, 1952. 


Sections scheduling occupational diseases 
and providing an alternate plan for coverage 
thereof, and redefining the employer’s lia- 
bility were repealed by H. B. 401, approved 
April 3, 1952, and effective June 28, 1952. 

Coverage for contagious diseases con- 
tracted in the course of employment in a 
hospital or sanitarium was extended by 
H. B. 709, approved April 3, 1952, and ef- 
fective June 28, 1952. 

The period for which the Industrial Com- 
mission may require the employer to furnish 
free medical attention to an injured em- 
ployee was extended to a maximum of one 
year, including the normal 60-day period, 
by S. 55, approved April 1, 1952, and effec- 
tive June 28, 1952. 

The occupational diseases sections relat- 
ing to the giving of notice and the limitation 
upon claims were redefined by S. 279, ap- 
proved March 6, 1952, and effective June 28, 
1952. 

Any workmen’s compensation award en- 
tered on behalf of officers, noncommissioned 
officers or members of the National Guard, 
or their dependents, is subject to credit for 
benefits paid them under existing or future 
federal law on account of covered injury 
or occupational disease. This provision was 
made by S. 408, approved April 3, 1952, and 
effective June 28, 1952. 


“The present insurance payments of the social security law are 
just plain inadequate, and in all fairness to the many aged people 
who depend on these payments for their very existence they must be 
raised as quickly as possible.’"—President Harry S. Truman, in letter. 
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Toward the Age of Maturity 


Government and Collective Bargaining. Fred 
Witney. J. B. Lippincott, East Washington 
Square, Philadelphia 5, Pennsylvania. 1951. 
741 pages. $7.50. 

In any business there exists an employer- 
employee relationship. Wages, hours of 
work and conditions of employment go along 
with the relationship. The larger the num- 
ber of employees, the bigger the employer’s 
problems of the relationship, and the more 
complicated the rules by which both must 
work, become. Union or no union, the prob- 
lem of boss and workers exists and the col- 
lective bargaining process is a means of 
adjusting the rules of relationship to the 
particular participant involved for the un- 
interrupted production of goods. 


The author has a very excellent defini- 
tion of collective bargaining. It “means 
the joint determination by employees and 
employers of the problems of the employ- 
ment relationship. Such problems included 
wage rates and wage systems, hours and 
overtime, vacations, discipline, work loads, 
classification of employees, layoffs, worker 
retirement, and the like . . In the final 
analysis, collective bargaining is essentially 
a negative and protective institution. It 
limits the hand of management, imposes 
obligations on employers, and assures workers 
of a series of industrial rights.” Professor 
Witney, who is assistant professor of eco- 
nomics at Indiana University, writes with 
clarity and perception of the trends of the 
law and of the roles of the union and the 
government in the dynamic field of labor rela- 
tions. Since the book deals with the evolution 
of the problems of collective bargaining, the 
author has traced the history of this process 
through its many tests and trials. 

In the first period of development, the 
employer’s star was brightest and govern- 
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ment aided in suppression of any kind of 
collective worker action. This period re- 
corded the early signs of life of the indus- 
trial giant—American industry. Combinations 
of workers for the purpose of raising 
wages was generally looked upon as a con- 
spiracy to raise the price of commodities 
to the detriment of the public. One judge 
of the period put it this way: “A combina- 
tion of workmen to raise their wages may 
be considered in a twofold point of view: 
one is to benefit themselves . the other 
is to ihjure those who do not join the society. 
The rule of law condemns both.” 

In the next period of industrial development, 
government attitude shifted to a more concilia- 
tory attitude toward union organization. The 
weapons of injunction and antitrust prosecu- 
tion were stacked in the closet where they 
gather the dust of judicial desuetude. 

The next period of development saw re- 
strictions on collective bargaining of a diff- 
erent sort but still for the same purpose 
for which the courts had applied restrictions 
on union organization in the first period— 
the public interest. This era includes the 
present—the Taft-Hartley Act and an active 
government in the industrial relations field. 
Now we come to the impact of law on the 
bargaining unit and the bargainable issues, 
a period in which the rights of organization 
are recognized, in which the status of unions 
is accepted—a period in which government 
lays down the rules of the game and also 
acts as umpire. 

The next period is the future and probably 
should be referred to as a period of maturity. 
How soon industrial relations will reach 
such a Utopian plateau is not easily pre- 
dicted. Some curves in the highway must 
be straightened. Are big unions primarily 
unions or political organizations? Is big 
government an umpire or a participant on 
one side of the protagonists? What are the 
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effects of full employment on the union, on 
the relationship? There was a loss of faith 
in business as the vehicle of full employ- 
ment—does that faith belong in govern- 
ment, in unions, in business again or in a 
process called collective bargaining? 

Mr. Witney says his book is intended 
primarily for students, not for lawyers—but 
it seems to us to be of great value to the 
lawyer. After all, why should the student 
be better informed on the history, philosophy 
and trend of industrial relations than the 
lawyer who is asked to participate in this 
industrial relationship? 


Constitutional Control 


Principles of Business and the Federal Law. 
Franklin H. Cook. Macmillan Company, 60 
Fifth Avenue, New York 11, New York. 1951. 
563 pages. $5.50. 

It isn’t always easy to distinguish between 
the principles of business and the practices 
of business. Nor is it easy to determine 
which the controllers seek to control. The 
purpose of this book is not to treat with this 
distinction but, rather, with the fact that 
there are certain practices and principles 
which are subject to the federal regulatory 
laws and that such laws are well grounded 
in constitutional bedrock. Supposedly, these 
laws are enacted for a channelizing—rather 
than a damming—effect on business, which 
inherently seeks ever-expanding markets 
along the line of least resistance. 

When you read this, the conflict between 
government and business will be fresh in 
your mind. The President, claiming powers 
inherent to his office, seized possession of 
six major steel companies which were dead- 
locked with the union in a wage dispute. 
A federal court, however, stayed the gov- 
ernment’s seizure only to have this injunc- 
tion overruled by a higher court, which 
action forced the matter into the United 
States Supreme Court. 

There are many seeming inconsistencies 
in government control, especially if the reader 
is familiar with cases attempting to control 
competition and monopoly; but government 
control of business is one thing and govern- 
ment control of business principles is an- 
other. While the first results in conflict, 
the second does not. Business principles 
and constitutional restrictions at least seek 
the same thing—the ultimate benefit of the 
consumer. 

Mr. Cook takes his readers across stat- 
utes and constitutional limits in pursuing 
his subject. Labor laws, for instance, re- 
strict certain employer practices and at the 
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same time give employees certain rights. 
The reader is indoctrinated in the consti- 
tutional framework in which the specific 
regulatory statutes fit, and knowing the 
constitutional development of freedom of 
speech, the reader then is in a position to 
understand the law of picketing. Legal 
restrictions on discriminations as applied in 
labor law are dealt with under the Equal 
Protection Clause and the Privilege and 
Immunity Clauses. 

The same system is followed in covering 
taxation and such controls as those applied 
by the Sherman Act, the Clayton Act and 
the Robinson-Patman Act. The author takes 
the reader on a tour of other control laws 
which restrict business principles, showing 
those which apply to the organization of 
the enterprise (securities act) and those 
which apply to the manufacture and sale 
of its product and to its distribution (trans- 
portation act). 

In Book Two, which might be called 
Part Two, the author sets out the specific 
statutes which have been enacted exer- 
cising control within our constitutional 
framework. 

The book is important to those who need 
a picture of the over-all control—which 
might very well be the person who is expert 
in the control exercised by one phase of 
law, such as the tax specialist or the labor 
specialist. 


Views on Labor-Management Affairs 


Management Reports Nos. 117, 118 and 
134. Research Division, California Personnel 
Management Association, Fifth Floor, Farm 
Credit Building, 2180 Milvia Street, Berk- 
eley 4, California. Any single copy, $1. 

Three recent additions to the manage- 
ment report series are Analysis and Evalua- 
tion of Executive Postitons (No. 117), by 
Edward N. Hay; Outlook in Industrial Rela- 
tions (No. 118), by Edward T. Cheyfitz; 
and The American Goal in Labor-Management 
Relations (No. 134), by Maurice J. Tobin. 


Mr. Hay presents his subject in the light 
of these factors: knowledge (what an execu- 
tive has to know to do the job), mental 
application (those uses of the judgment 
which are outside of the knowledge already 
acquired) and accountability (the executive's 
responsibility for results, not only his own 
but the results of everybody in the company 
who works down the line below him, which 
factor is measured by consequences of failure). 

Mr. Cheyfitz says that there are three 
facts of life in modern America: (1) We 
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live in an industrial economy; (2) we have 
a profit economy dependent for its existence 
upon popular support and popular acceptance; 
(3) America is a unionized country. This 
calls for some long-range thinking about 
the future of the management function, the 
kind of economy in which we are living and 
acknowledgment of the fact that when 
unions come into existence they challenge 
the existence of the managerial function 
and the kind of economy we have. 

Secretary of Labor Tobin points out that 
enlightened management can enlist union’s 
help in increasing production. 





ARTICLES 


“Mahoney Beef” . . The Case of the 
Sailors really began when John Mahoney 
called some union officials “pie-cards” and 
inquired into their handling of union affairs. 
The case grew and grew until 175 members 
of the Sailors’ Union of the Pacific had been 
disciplined to some degree. This case and 
the rights of individual union members are 
the subject of an article by two University 
of Washington professors.—Wollett and 
Lampman, “The Law of Union Factional- 
ism—The Case of the Sailors,” Stanford 
Law Review, February, 1952. 

Our Decadent Society Although 
Australia and New Zealand are the best 
representatives of compulsory labor arbitra- 
tion, the almost incomparable situation in 
the United States cannot support such arbi- 
tration—socially, economically or politically.— 
Stanford, “Compulsory Arbitration—A Solu- 
tion for Industrial Decay,” University of Pitts- 
burgh Law Review, Spring, 1952. 

Their Wonders to Perform . . . Believ- 
ing that a real desire to reach an agreement 
is fundamental to settling any grievance 
without arbitration, the author outlines the 
steps used in handling labor grievances, 
pointing out some of the variations that 
occur occasionally.—Rose, “The Processing 
of Labor Grievances,” Virginia Law Review, 
April, 1952. 

Infant Industry . . With the airlines 
receiving a government subsidy, competitive 
unsubsidized transportation systems have 
raised a fuss. This article mentions this 
phase and also the matter of route structure 
in relation to domestic airlines.—Koontz, 
“Domestic Air. Line Self-Sufficiency: A 
Problem of Route Structure,” American 
Economic Review, March, 1952. 

Vigilante Protection . . . The California 
Commissioner of Corporations, his staff and 
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their concern for the shareholders in re- 
capitalizations are analyzed.—Orschel, “Ad- 
ministrative Protection for Shareholders in 
California Recapitalizations,” Stanford Law 
Review, February, 1952. 


Model Put to Test... July 1, 1953, is 
the effective date for the Wisconsin Busi- 
ness Corporation Law, recently passed by 
the legislature of that state. The writer 
explains the law and its relation to its 
counterpart prepared by the Committee on 
Business Corporations of the American Bar 
Association —Young, “Some Comments on 
the New Wisconsin Business Corporation 
Law,” Wisconsin Law Review, January, 1952. 

Legal Restrictive Clauses . . . Tying 
agreements and requirements contracts fall 
under the jurisdiction of the Sherman Act 
and the Clayton Act. The author describes 
the pertinent interpretations that each gives 
to exclusive dealing arrangement cases.— 
Rashid, “Antitrust Aspects of Exclusive 
Dealing Arrangements,” Georgetown Law 
Journal, January, 1952. 


Financing Since the War . . In the 
past, lending has been a fairly stable prac- 
tice with little change in methods. Since 
World War II new loans have been used 
and new practices attempted by our com- 
mercial banks.—Coleman, “Lending and In- 
vestment Practices of Commercial Banks,” 
Law and Contemporary Problems, Winter, 
1952. 


Tort Actions and the Social Insurance 
System—Soviet Reconciliation . . .. How 
the U. S. S. R. may justify the existence of 
the tort action against insured employers 
and others alongside the soviet social insur- 
ance system is disclosed by a Columbia 
professor.—Hazard, “Personal Injury and 
Soviet Socialism.” Harvard Law Review, 
February, 1952. 


On Safeguarding Silence . . . The Fifth 
Amendment’s self-incrimination clause, which 
safeguards the constitutional privilege of 
remaining mute to a question which might 
tend to change the presumption of innocence 
of a witness, calls for maintenance of ob- 
jective standards to insure against contuma- 
cious refusal to answer, this Washington 
attorney reminds.—Imlay, “Fhe Parodoxi- 
cal Self-Incrimination Rule,” Miami Law 
Quarterly, February, 1952. 


Strengthening the Wall . . . A political- 
science specialist discusses the Internal 
Security Act of 1950, and especially its Title 
IIl—the Emergency Detention Act of 1950. 
—Dunbar, “Beyond Korematsu: The Emer- 
gency Detention Act of 1950,” University 
of Pittsburgh Law Review, Winter, 1952. 
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Meetings of Labor Men 


International Labor Organization.—Sixty- 
five member countries met at the thirty- 
fifth conference of the International Labor 
Organization in Geneva, Switzerland, last 
month. 

Subjects discussed and acted upon by the 
conferees included: (1) the annual report 
of the director general, (2) the application 
of conventions and recommendations, (3) 
reports on budgetary and financial ques- 
tions, (4) objectives and standards of social 
security, (5) protection of workers’ health 
on the job, (6) paid holidays in agriculture, 
(7) cooperation between public administra- 
tors and employers’ and workers’ groups, 
(8) regulation of employment of young per- 
sons in coal mines and (9) revision of the 
maternity-protection convention. 

The attending delegations consisted of 
two government, one labor and one em- 
ployer representative, with their advisers. 

AFL Conventions.—July 14: New York 
State Federation of Labor, Rochester, New 
York; Washington State Federation of 
Labor, Tacoma, Washington; July 21: In- 
ternational Brotherhood of Bookbinders, 
St. Louis, Missouri. 

CIO Conventions.—July 7: American 
Newspaper Guild, Portland, Oregon; July 
21: Federation of Glass, Ceramic, and Silica 
Sand Workers, Rochester, New York. 

Also meeting in July, on the fourteenth, 
will be the United Nations Institute and 
Workshop; the place, Upper Montclair, 
New Jersey. 


Covered Employment 
Reaches New High in 1951 


Total of 34.8 million covered workers 
exceeds 1950 by about two million. 


Workers covered by unemployment in- 
surance in 1951 were estimated to have 
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reached a total of 34.8 million—the highest 
for any year since the system’s inaugura- 


tion, according to figures made known 
recently by the Bureau of Employment 
Security, United States Department of 
Labor. 


This total, a gain of approximately two 
million over 1950’s 32.9 million covered 
workers, reflects an average monthly in- 
crease from 33.8 million in January, 1951, 
to an estimated 35.6 million in December, 
1951. The first half of the year accounted 
for the greater part of the increase; average 
covered employment on July 1 was, for 
example, 1.2 million above January’s total, 
whereas the remainder of the year showed 
a gain of only 600,000. 

Reasons given by the Bureau for the 
increase in the number of insured workers 
under covered employment were: “The 
transition to a defense economy, the slack- 
ening of demand in some nondurable goods 
industries, [and] seasonal factors, together 


with severe floods in certain areas of the 
country.” 
Of the 6.5 million workers who filed 


claims in 1951, about 5.3 million had the 
required wage credits to qualify for bene- 
fits. Statisticwise, over four million of 
these workers qualified for an average weekly 
rate of $21.08 for an average of 10.1 weeks; 
however, only .8 million who drew any 
compensation actually exhausted their bene- 
fits, compared to a total of 1.9 million in 
1950. This was most likely due to the 
greater job opportunities in 1951. 


Also reaching an all-time high in 1951 
were the reserves available for unemploy- 
ment insurance benefits—a total of $7.8 
billion at the year’s end, enough to meet 
the average postwar cost rate for over five 
years without further collections. In an- 
other study of these unemployment insurance 
funds, the National Industrial Conference 
Board pointed out, in this respect, that all 
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states except Rhode Island showed a net 
gain during 1951 in funds available for 
benefits. In fact, the board noted, reserves 
in 19 states today are high enough to finance 
benefits at their 1946-1950 average annual 
cost rate for at least ten years, and in an 
additional 22 states for at least five years. 


Strike Situation Shows 
Improvement in 1951 


Wages and related benefits continue 
as principal issues. 


Leading the list of causes of strikes in 
1951, as in 1950, are those involving mone- 
tary issues—wages, hours, social insurance, 
pensions and other fringe benefits. That is 
one of the findings of a work-stoppages 
study reported in the May, 1952 issue of 
the Monthly Labor Review. 


These wage and related-benefits issues, 
for example, accounted for 40 per cent of 
all work stoppages, as well as more than 
60 per cent of total man-days of idleness 
and over half of all the workers involved 
(see table below). A slight shift in issues 
from wage rates to certain “fringe” adjust- 
ments (such as premium overtime pay, holi- 
day pay and shift differentials) did, however, 





take place. A sizeable drop, on the other 
hand, occurred in strikes arising from pen- 
sions and social insurance proposals, both 
important issues in 1949 and early 1950. 
They were the primary issues in only 104 
strikes in 1951, compared to 365 in 1950. 


The strike picture for 1951, in terms of 
totals, indicates an over-all improvement. 
Idleness caused by work stoppages, for ex- 
ample, dropped to 22.9 million man-days— 
the lowest since 1944. Although the num- 
ber of strikes beginning in 1951 declined 
only slightly to 4,737 from 1950’s 4,843, the 
duration of the strike averaged 17.4 days, 
substantially below the 21.8 to 25.6 days 
recorded for the years 1946 through 1949 
and the 19.2 days in 1950. 


Textiles was, perhaps, the hardest hit of 
any of the industry groups, especially since 
two of the year’s longest large strikes were 
in textiles, accounting for about 70 per cent 
of this group’s 3.5 million man-days of idle- 
ness. Other groups with substantial idleness 
during the year were the machinery and 
transportation-equipment industries, with 3.37 
million and 2.6 million man-days of idleness 
respectively. 
involved in 
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A BRIEF REVIEW OF 1951'S WORK STOPPAGES 


(Their Causes and the Unions Involved) 


Work stoppages beginning 


Major issues 


Number 

All issues 4,737 
Wages, hours and fringe benefits 2,102 
Union organization, wages, hours 

and fringe benefits 206 
Union organization .......... 682 
Other working conditions 1,342 
Inter- or intraunion matters 326 
Not reported ... tee 79 

Affiliation of union 

American Federation of Labor 2,117 


Congress of Industrial Organizations 1,387 


Unaffiliated unions 1,037 
Singlefirm  Gnioms |. .... . 2... 20 
Different affiliations: 
Rival unions . More. =e So 59 
Cooperating unions ........... 6 
No union involved....... 105 
Not reported 6 





*Less than a tenth of 1 per cent. 
Source: 
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Man-days idle 
during 1951 


in 1951 (all stoppages) 
Workers involved 

% of % of % of 
total Number total Number total 
100.0 2,220,000 100.0 22,900,000 100.0 
44.4 1,180,000 53.2 14,300,000 62.5 
4.3 53,000 2.4 1,840,000 8.0 
14.4 82,600 3.7 1,620,000 7.1 
28.3 761,000 34.3 4,180,000 18.2 
6.9 132,000 5.9 894,000 3.9 
lg 10,900 5 63,200 3 
44.8 654,000 29.5 6,570,000 28.7 
29.3 1,030,000 46.4 12,700,000 55.4 
21.9 497 000 22.4 3,040,000 13.3 
4 6,990 a 53,000 e 
1.2 11,200 5 159,000 VJ 
a 12,600 6 351,000 1.5 
2.2 7,390 3 35,400 2 
Jl 70 * 370 * 


, 


“Analysis of Work Stoppages During 1951,’’ Monthly Labor Review (May, 1952). 
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out of 4,737) and responsible for about one 
third of the idleness, whereas the CIO 
accounted for over half of the idleness and 
less than a third of the strikes. 


ClO Sets ‘‘Organizing’’ Sights 
on Pennsylvania Shoe Workers 


Goal includes some 25,000 nonunion 
workers centered in eastern regions. 


The CIO seeks to bring within its folds 
about 25,000 unorganized shoe workers in 
the State of Pennsylvania, largely employed 
in major shoe centers throughout the east- 
ern and northeastern sections of the state. 
In launching this major organizational cam- 
paign, Allan S. Haywood, executive vice- 
president of the CIO, announced that a 
United Shoe Workers CIO Pennsylvania 
Organizing Committee has been set up, of 
which he is chairman. Union organizers 
will work under the direction of Walter 
Harris, director of the committee, who for- 
merly served as CIO regional director in 
New York City. 


Regional Board Defended Against 
Concerted-Activity Implication 


In his article entitled “The Impact of 
Government Regulation upon Collective 
Bargaining Negotiations,” in the May issue of 
the JournaL, Arthur T. Jacobs made the point 
that the effectiveness of a charge of refusal 
to bargain often depends very much on the 
attitude of the regional director of the 
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Quarterly Report of the Director of Defense Mobilization (1951). 


NLRB, who, if he favors the party charged 
with the unfair labor practice, can delay 
investigation until the aggrieved party has 
no interest in prosecuting it. He cites as 
an example of such a practice a recent 
case in New York City in which the NLRB 
did not respond for several weeks to a 
charge of a union’s refusal-to-bargain, al- 
though every major construction project in 
the city was paralyzed by the walkout. 
Finally, the employer capitulated. 


Mr. Benjamin B. Naumoff of the second 
region of the NLRB (the region referred 
to in Mr. Jacobs’ article) answered Mr. 
Jacobs in a letter in which he made the 
following points: At the time the charge 
referred to in Mr. Jacobs’ article was as- 
signed to a field examiner, the examiner was 
in the process of investigating a secondary 
boycott charge which took priority over 
any other investigation. Consequently, it 
was about two and one-half weeks before 
the examiner could request information about 
the charge. As a result of reduced Con- 
gressional appropriations, it had been neces- 
sary for the board to lay off many of its 
professional staff, and at the time in ques- 
tion the case load was particularly heavy. 
Even so, the time lag before commence- 
ment of the investigation was not the sev- 
eral weeks plus ten days suggested in the 
article. The article, furthermore, carried 
completely unwarranted implications of con- 
certed activity by the board. 


The letter was written by Mr. Naumoff 
solely as an individual member of the staff 
of the second region and not in any official 
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A BIRD'S-EYE VIEW OF OURP 


THE COSTS 
(For the fiscal year, 1949-1950) 





Amount (in millions) 


As Per Cent of Govern- 
ment Expenditures 











State & Fed- State & 
Program Total Federal Local Total eral Local 
Se Ee ee eee $ 4,695.2 $1,903.4 $ 2,791.8 6.3 4.6 9.5 
Old-age & survivors’ ins. ........ 784.1 784.1 cg ages 12 Se ae 
Unemployment insurance & em- 
ployment service ............. 2,081.8 213.6 1,868.2 3.2 a 7.9 
Workmen’s compensation ....... 571.9 16.9 555.0... (3) (5) (3) 
eis, 0515 depen soe oR baS 1,257.4 888.8 368.6 1.9 2.1 1.6 
ee eee 2,488.7 1,095.8 1,392.9 3.8 2.6 5.9 
Health & Medical service .......... 2,144.8 266.7 1,878.1 33 6. 8.0 
Other welfare services ............ 417.9 108.1 309.8 6 3 1.3 
EES a Vd ee 6,546.0 46.0 6,500.0 10.1 -. Be 
Veterans programs. ................+... 6,221.4 +. Y RU eee ao: 
Pensions & insurance benefits ... 2,249.8 ES eres 3. 5.4 
FECRIth SOTVICES ... .... 050 0ce ess 749.1 I 2” daca boas 1.2 1.8 
Other (education benefits & spe- 
cial welfare benefits) .......... 3,222.5 3,222.5 aaa sy 5.0 74 
Housing & community development. 261.0 261.0 earkee 4 6 
SS ib cin. ohn a oo 4 $22,775.0 $9,902.4 $12,8726 341 238 52.4 


Source: Cosi amounts—Federal Security Agency; percentage figures—Congressional 


Record—Appendix (July 2, 1951). 





capacity for the Board. The text of the 
letter follows: 


It appears that the charge was filed by 
the Builders Supply Board of Trade, Inc., 
on the afternoon of July 26, 1950, and was 
assigned by the regional director to a field 
examiner on July 28, 1950. The field exam- 
iner to whom the case was assigned was 
then in the process of investigating a secondary 
boycott charge filed by Western Express 
against Local 294 of the International Brother- 
hood of Teamsters. This type of charge, 
as you undoubtedly know, is one which 
has top priority in investigation, and under 
the procedure of the Board, an examiner 
or attorney assigned to a charge filed under 
Section 8(b)(4) of the act is required to 
devote his full time to the investigation 
of that charge and hold in abeyance in- 
vestigation of other matters to which he is 
assigned. Under the circumstances, it was not 
until August 14, 1950, that the examiner 
was in a position to request Builders Sup- 
ply Board of Trade to furnish this office 
with information with respect to its charge. 
I should also note that on June 30, 1950, 
it was necessary for the Board, as a result 
of the reduced appropriation which Congress 
gave us for the fiscal year commencing 
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July 1, 1950, to lay off a considerable num- 
ber of its professional staff. This office lost 
three field examiners, one attorney and ten 
stenographers and typists. We were at that 
time carrying an exceptionally heavy case 
load, and we found it necessary to reassign 
cases to examiners as well as attempt to 
clear up a backlog of cases which was 
pending in the office. You will undoubtedly 
recall that we were still at that juncture 
conducting hundreds of union shop elec- 
tions in this region, a situation which re- 
quired the services of a considerable number 
of examiners. 


I mention these facts, not in any attempt 
to apologize for the actions of the region, 
but rather to indicate that it would have 
been preferable, prior to writing your article, 
to have checked the facts of the situation 
which confronted the Board and _ this 
Regional Office in investigation of cases 
at that particular time. Your article car- 
ries the direct implication that the Regional 
Director acted in concert with the union 
that was charged with the unfair labor 
practice. I would suppose that a govern- 
ment agency is always neutral when it 
makes its determination in a case, but as an 
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OUR PUBLIC WELFARE PROGRAMS 











THE RECIPIENTS 
(For 1951; military personnel included) 


Classification 
Federal civilian employees, April, 1951 
Civilian employees, retired, January, 1951 
Old-age assistance, January, 1951 ... 
Dependent children, January, 1951 
The blind, January, 1951 
Disabled, January, 1951 ....... 
General assistance, January, 1951 .... 
Old-age & survivors’ insurance, January, 1951 


Veterans’ compensation & pensions, fiscal 1950 


Veterans’ dependents, fiscal 1950 

Military personnel, all branches 
Active, planned strength, June, 1951 
Retired, 1951 average, estimated 


Coast Guard, military personnel, 1951 average, estimated . 
Coast Guard, retired, 1951 average, estimated . 


TOTAL’ 


1 


Total 
Persons 


2,409,121 
166,081 

. 2,766,866 
1,639,107 
95,521 
70,745 
418,000 

. 3,605,235 
2,368,238 
658,123 


3,300,000 
135,923 ° 
26,498 
6,325 


17,665,783 


Ratio-wise, this total equals about one out of every nine of our population. 


Further comparisons: June, 1932’s total, 2,196,151; June, 1947, 14,416,393. 


Source: Library of Congress. 





individual staff member of the Board I 
am always troubled when implications of 
this type of concerted activity are made. 
In addition, your article would suggest that 
there was a longer time-lag than actually 
occurred since you refer to several weeks 
passing without any response from the 
Board and then state that an additional 
ten-day period was involved before the 
Board commenced its investigation. There 
is nothing in the file which lends any sub- 
stance to the claim that the Board called 
the Board of Trade to inquire if it was 
“still interested.” 


Comments on ‘Federal Law 
and Interunion Disputes” 


“Your comments conclusively establish the 
futility of Section 10 (K)” of the Taft- 
Hartley Act. That is one of the statements 
made by Henry A. Benson of the Office 
of the Commissioner of Labor, Juneau, 
Alaska, in a letter to Sylvester Petro— 
assistant professor of law, New York Uni- 
versity, and author of the LaBor Law Jour- 
NAL’s “The Developing Law” department. 
In his letter Mr. Benson comments on the 
Juneau Spruce decision, which Mr. Petro 
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discussed in his article entitled “Federal 
Law and TInterunion Disputes” in the March 
issue of the JOURNAL. 


The full of Mr. 


follows: 


text Benson’s letter 


In the March issue of the Lasor Law 
JouRNAL, I read with interest your com- 
ments on the Taft-Hartley Law and juris- 
dictional disputes, with reference to the 
Juneau Spruce case. 


Your comments conclusively establish ‘the 
futility of Section 10 (K), and I should like 
to point out that member Murdock antici- 
pates these developments in his dissenting 
opinion when the 10-K hearing was held 
before the full board. (Juneau Spruce Cor- 
poration, 2 CCH Lazpor Law Reports (4th 
Ed.) ¥ 8791, 82 NLRB, No. 71 (1949).) 


It is unfortunate that the pronouncements 
of the Supreme Court are so barren of facts 
in this peculiar case, since the real sig- 
nificance of the Juneau Spruce decision is 
that any employer, given the finances and 
determination, may proceed to destroy the 
jurisdiction of any union by merely follow- 
ing the techniques of the Juneau Spruce 
Corporation. In short; it is merely neces- 
sary for the owner in fact to establish a 
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new corporate identity, transfer the assets 
without the obligation to assume contractual 
responsibilities, recognize a new bargain- 
ing agency and assign jurisdiction to the 
new union. 


In the Juneau Spruce case we find that the 
corporation which sold its assets had, for 
a period of more than ten years, maintained 
collective bargaining agreements with both 
the Sawmill Workers’ Union and the long- 
shoremen. The agreement with the long- 
shoremen was fortified by the employer’s 
membership in the Waterfront Employers 
Association, and during the entire ten-year 
period longshoremen had loaded barges at 
the company docks. The successor corpo- 
ration merely refused to recognize any 
contractual obligations and negotiated a 
new agreement with the Sawmill Workers’ 
Union, ostensibly for work of the same 
nature over which that union had previously 
exercised jurisdiction. 


The facts which were not recognized by 
the Board or by the courts, or at least were 
not included in the findings, are that prior 
to the strike and for seven weeks after the 
walkout, the Sawmill Workers’ Union re- 
fused to assert jurisdiction over barge load- 
ing, and not until the international union 
compelled them to take jurisdiction over 
barge loading did the members of the local 
return to work. Strangely, this action of 
the international coincided with the conclu- 
sion of a coastwise agreement for sawmill 
workers and the meeting of the international 
executive board preparatory to an inter- 
national convention marked by bitter, fac- 
tional rivalry. 


It is also significant that former Board 
member and author Gerald Reilley ap- 
peared for the employer at the Board’s 
10-K hearing, and many persons familiar 
with this case feel that it was deliberately 
plotted to establish the necessary precedents, 
since less than 100 men were affected and 
the plant is a very minor operation in the 
industry. The judgment exceeds the de- 
clared taxable value of the mill, and having 
obtained judgment, the operation was 
abandoned and the assets transferred to 
still another corporation. 


The other significant feature of this case 
is the demonstration that the courts may 
precede the Board, and Section 303 damages 
may be assessed against a union for actions 
which the Board itself may later find to be 
privileged. This, as you imply in your 
excellent discussion, completely nullifies the 
purpose and intent of the act which pre- 
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sumably created an administrative tribunal 
composed of experts. 

Unless the Board and courts change their 
course, we may anticipate considerable 
litigation based upon the techniques and 
precedents of the Juneau Spruce case to 
the detriment of many unions—particularly 
the craft unions—when the present man- 
power shortage ends. All fairminded per- 
sons who believe in genuine collective 
bargaining should therefore be aware of its 
implications. 

The case, of course, goes to the very 
fundamentals of the philosophy of law in 
which we establish certain inherent and 
inalienable rights—be these the ethical rights 
defined as liberty or defined as property 
rights. The “right to work” encompasses 
not only seeking and refraining from, but 
primarily the retaining of work historically 
performed. The present 10-K decisions and 
303 judgments destroy that right. 


Taxes, Not Stabilization, 
Hit Executives’ Pay Hardest 


Survey shows high taxes are destroying 
““take-home”’ differentials. 


It’s high income taxes rather than salary 
stabilization regulations that are reducing 
executive take-home pay since World War 
II, according to a recently completed Na- 
tional Industrial Conference Board survey 
of 121 manufacturing companies. Not only 
are many companies having difficulty in 
maintaining their executives’ take-home pay 
since World War II, the board pointed out, 
but “high taxes have also resulted in lessen- 
ing the take-home differential that marks 
the various levels of management.” Con- 
sequently, the relationships created where 
salaries generally reflect job responsibilities 
are being destroyed. 


On the other hand, two out of three 
of the surveyed companies report that salary 
stabilization has not “adversely” affected 
their executives. Few operational problems, 
most of the companies pointed out, have 
been presented under stabilization to date, but 
these executives believe that it is still too early 
to evaluate the effects of the controls and that 
the “real difficulties appear to be ahead of us.” 


When questioned about the elimination 
of controls, only one out of six of the 
cooperating executives recommended elimi- 
nating them; the others felt that they must 
continue living with the controls and offered, 
instead, suggestions for improving their ad- 
ministration. 


July, 1952 @ Labor Law Journal 

















Recent Important Arbitration Award 
in East Coast Maritime Industry 


Tanker engineers’ union wins hiring hall 
in New York arbitration. 


Under a collective bargaining agreement 
giving either party the right to open for 
renegotiation the issue of the method of em- 
ployment of licensed engineers, the union 
proposed that the “hiring hall” be substi- 
tuted for the existing method of prefer- 
ential hiring. “Whether this proposed 
change in the method of employing licensed 
engineers should be adopted depends upon 
whether it is likely to effect an improvement 
in the manpower problems that have plagued 
the industry without at the same time un- 
duly impairing management’s right to select 
its personnel,” the award stated. 


The company has its unlimited right to 
select its chief and first-assistant engineers, 
and engineers kept in “continuous employ- 
ment” are exempt from the hiring hall provi- 
sions. The term “continuous employment” 
is broadly construed in the proposal, The 
hiring hall sought is presently in operation 
on the West Coast and on dry-cargo and 
passenger vessels on the East Coast. “No 
credible showing has been made that the 
operation of the ‘hiring hall’ in these cir- 
cumstances has proven unworkable or un- 
satisfactory. On the other hand, its adoption 
in certain instances has eliminated abuses 
and improved working conditions.” The 
union also pointed out that a historical pat- 
tern has evolved whereby any improvement 
in working conditions obtained by licensed 
engineers in the employ of dry-cargo and 
passenger vessels has always been followed 
by a similar improvement in the working 
conditions of licensed engineers employed 
by the tanker companies. The tanker com- 
panies opposed the proposal on the grounds 
that the right of the companies to select 
professional personnel should be unfettered; 
the operation of a hiring hall would stifle 
incentive and impair morale; and that the 
rapid turn around of tankers would make 
it almost impossible for them to screen en- 
gineers routed to them through hiring halls. 


The board held that the operation of the 
hiring hall would tend to minimize the un- 
certainty of reasonably constant employ- 
ment in slack seasons and to that extent 
would retain in the industry qualified en- 
gineers who might otherwise seek employ- 
ment elsewhere. Further, it should not be 
expected that the engineers employed by 
the tanker companies would passively ac- 
cept a method of employment which they 
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deem less desirable than the one enjoyed by 
the licensed engineers in other large seg- 
ments of the industry. Nor does the pro- 
posed adoption of the hiring hall present 
any threat of impaired morale and lessened 
incentive. Continuity of employment pro- 
motes high morale, and the broad defini- 
tion of “continuous employment” makes it 
apparent that in the companies where em- 
ployment levels are comparatively steady, 
the impact of the hiring hall will be slight. 
In the cases where an engineer is employed 
through the hiring hall, he need not be re- 
tained unless the company considers him 
qualified and satisfactory. “By exercising 
diligently its right to select and retain only 
those who are qualified and satisfactory the 
company can develop among those whom 
it employs from time to time through the 
‘hiring hall’ a group of qualified and satis- 
factory engineers who are fully cognizant 
that their initial and/or continued employ- 
ment will depend upon their ambition, in- 
centive, loyalty, competence and performance.” 


“The evidence further reflected that dur- 
ing those periods when there is an acute 
need for licensed engineers the Tanker 
Companies have had to call upon the ‘hiring 
hall’ to meet their needs.” To meet the 
problem of the short turn-around time, the 
proposed hiring hall clause expressly gives 
the companies the right to fill any vacancy 
on their own initiative and by their own 
devices if the hiring hall is unable to do so 
“in time to meet the requirements of the 
vessel.” “Considerable latitude consistent 
with good faith on the part of the companies 
should be allowed to permit the companies 
to meet any manning problem that might 
arise due to a short turn around.” 


“The demand to substitute the pro- 
posed ‘hiring hall’ provision for the method 
of employment set forth in the 
existing Collective Bargaining Agreement 
is hereby granted,” the award concluded. 


The minority opinion said that the com- 
panies answered the basic argument of the 
union that the hiring hall is indispensible 
and proved that the present system needs 
no correction or modification and functions 
in a far more efhcient and successful man- 
ner than any conceivable hiring hall. “There 
can be no justification for the substitution 
of screening by the Union, (who assumes 
no responsibility to anyone), for that of 
the Companies . . . whom the law itself in 
the event of negligence holds responsible 
to the fullest extent.”—National Marine Engi- 
neers Beneficial Association and Pan American 
Steamship Company, et al. (April 29, 1952). 


511 











Other Helpful, Informative 
CCH Magazines 


TAXES—The Tax Magazine 


i This magazine is published to promote sound thought 
f; /p : in economic, legal, and accounting principles related 
me to all federal and state taxation. ... To this end it 
aE ii contains signed articles on tax subjects of current 
interest, reports on pending tax legislation, court 
decisions and administrative rulings relating to tax 
laws, and other tax information, book reviews, etc. 
. . The editorial policy is to allow frank discussion 
of tax issues. Subscription rate—$6.50 for 12 monthly 
issues. Write for sample copy. 


Food Drug Cosmetic Law Journal 


Essentially, the purpose of the Journal is to stimulate 
and facilitate the exchange of professional views in 
a highly specialized field of law. Each issue presents 
notes on legislative, administrative and judicial de- 
velopments plus signed articles on legal problems 
involved in the preparation, packaging, labeling, stor- 
age, and distribution of foods, with respect to nutri- 
tion, health, and the general public welfare. Issued 
monthly; subscription rate—$10 a year, including 
binder for year’s issues. Sample copy sent on request. 


Food Drug Cosmetic Law 


Your2ae 


Insurance Law Journal 


Each month, this helpful magazine presents timely 
articles on pertinent subjects of insurance law, digests 
of recent decisions, comments on pending legislation, 
rulings of state commissioners and attorneys general, 
and other timely features. It is edited exclusively 
for insurance law men, by insurance law men, 
Emphasis is on the insurance law fields of Life, 
Health and Accident, Fire and Casualty, Automobile, 
and Negligence. Issued monthly; subscription rate— 
$10 a year, including a handsome binder for perma- 
nently filing a year’s issues. Send for a sample copy. 


All Published by 
MERCE, CLEARING, HOUSE, INC.., 
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PUBLISHERS OF TOPICAL LAW REPORTS 
214 N. MICHIGAN AVE., CHICAGO 1, ILL. 
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A LOOK BACK 


—to July 13, 1859 


Wuen SIDNEY WEBB, English 
socialist, professor, labor historian and politician, was born 
July 13, 1859, English industrialists, tasting the fruits of a 
capitalistic economy that followed the industrial revolution, 
were exploiting labor under the excuse that higher wages 
would cut down savings that flowed back into the economy as 
capital investment and would create havoc with England’s 
“Golden Age.” 

Webb, who died in 1947, witnessed and was instrumental 
- in the development of labor as a political force with its con- 
sequent improvement of position in the British economy. 


In 1892, WEBB married Beatrice 
Potter, herself a writer on labor topics, and the two formed a 
team that did much to mould the opinion of British labor. 
Their History of Trade Unionism is a standard reference text. 
When, in 1905, Beatrice Webb was appointed a member of the 
royal commission on the Poor Law, she and her husband were 
responsible for the Minority Report, which proposed a scheme 
for the prevention and relief of unemployment and served as a 
starting point for a campaign against destitution. 

In 1892, Webb began his political career as a member of the 
London County Council in which he served until 1907. In 
1900 he was instrumental in the founding of the British Labour 
Party. In 1922 he was elected to Parliament. In 1923 he was 
chairman of the Labour Party, and in 1924 he was president 
of the Board of Trade. 





THE FABIAN SOCIETY, of 
which Webb and George Bernard Shaw were the early intel- 
lectual leaders, was a socialist group which based its economic 
and political theories on the philosophy of John Stuart Mills. 
Unlike Marxist socialism, which had gained little ground in 
England because of its advocacy of revolution, Fabian thinking 
preached the “inevitability of gradualness” in the taking over 
of the functions of government by labor and the nationaliza- 
tion of industry. 


Fabian theories for the nationalization of industry were 
put into effect after World War II when the Labour Party 
came into power. Chaotic economic conditions may have 
proved to be too severe a test, but there was no harmony as 
labor, through the government, took over the functions of man- 
agement. While the theories of the Fabians materialized, the 
materialization of the Utopia envisioned by them is doubtful. 

















